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This Shareholders' Agreement is made on 31 May 2011 

between (1) Crown Fibre Holdings Limited (CFH) 

and (2) Enable Networks Limited (Company) 

and (3)  Christchurch City Networks Limited (Partner) 

and (4) Christchurch City Holdings Limited (Guarantor) 

 

Introduction 

A. The Company has been established to assist with the achievement of the UFB Objective and 
in particular, deploying, owning and operating the Network in the Coverage Area. 

B. The Shareholders have entered into this Agreement for the purposes of regulating the 
management of the Company, their relationships with each other and certain aspects of, and 
their dealings with, the Company. 

It is agreed 

1. Interpretation 

1.1 Definitions 

In this Agreement, unless specified otherwise: 

A Shares means A shares in the capital of the Company having the rights and restrictions 
set out in the Constitution; 

Access Seeker means a person who is obtaining, or has indicated to the Company a desire 
to contract for, the Services from the Company (and may include a Service Provider); 

Accession Deed means a deed of accession in the form set out in Schedule 4 to this 
Agreement, or such other form as the parties may agree; 

Accounting Date means initially the date of incorporation of the Company and then 30 June 
in each following year or in the case of the final Financial Year the date when the Company 
is liquidated in accordance with the Act; 

Adjusted Fair Value means the Fair Value of the relevant Shares adjusted in accordance 
with clause 17(d) of this Agreement; 

Aggregate Guarantee Amount means, at any time, the maximum amount of the 
Performance Bond as applicable at that time, after any adjustments to such amount (by way 
of increase and/or decrease) pursuant to the terms of the Performance Bond and/or clause 
25.4 of the Network Infrastructure Project Agreement; 

Agreement means this agreement; 



 

PUBLIC VERSION 

 

Shareholders' Agreement Enable Networks Limited 2

Agreement Date means the date of this Agreement; 

Alternate Director has the meaning set out in clause 3.9; 

Associated Person has the meaning given to that term in clause 1.3 of the Constitution; 

B Shares means B shares in the capital of the Company having the rights and restrictions 
set out in the Constitution; 

Board means the board of directors of the Company; 

Book Value has the meaning given to that term in Schedule 6 of the Network Infrastructure 
Project Agreement; 

Business Day means a day (other than a Saturday or Sunday) on which registered banks 
are open for general banking business in Auckland and Christchurch; 

Business Plan means the business plan for the Company prepared in accordance with 
clause 5.3 from time to time and approved by the Shareholders in accordance with clause 
5.3(e) (including as varied or modified from time to time in accordance with 5.3(g)); 

Candidate Area has the meaning given to that term in Schedule 5 of the Network 
Infrastructure Project Agreement; 

CFH Director means a director of the Company appointed (or deemed to have been 
appointed) by CFH under clause 3.7(a)(i) and, unless otherwise stated, includes a duly 
appointed alternate of such a director; 

CFH Put Option has the meaning set out in clause 15.2(a); 

Change of Control Event means, where a Shareholder is a company or body corporate, 
any one or more of the following events occurs in relation to it (whether by any one 
transaction or by a series of related transactions completed after the date on which that 
Shareholder acquired the legal or beneficial interest in any Share): 

(a) the transfer of the legal or beneficial ownership of, or of any interest in, any shares in 
the Shareholder, or any holding company of the Shareholder, which: 

(i) alters the legal or beneficial ownership of 50% or more of the number of 
shares in the capital of the Shareholder or such holding company; or 

(ii) alters the legal or beneficial ownership of shares in the Shareholder or such 
holding company carrying 50% or more of the voting rights at any general 
meeting of the Shareholder or such holding company respectively; or 

(iii) alters the legal or beneficial ownership of shares in the Shareholder or such 
holding company allowing the holder of those shares to appoint a director or 
directors having (in aggregate) 50% or more of the voting rights at any 
directors’ meeting of the Shareholder or such holding company respectively; 
or 

(iv) alters the legal or beneficial ownership of shares in the Shareholder or such 
holding company carrying an entitlement to receive 50% or more of any 
dividend or distribution declared by the Shareholder or such holding company; 
or 
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(b) where the Shareholder is a company that is publicly listed on a stock exchange, if a 
person and/or its Associated Persons becomes a holder of a relevant interest (as 
defined in the Constitution) in 40% or more of the voting securities of that Shareholder; 
or 

(c) the happening of any other event which results in or causes a change in the effective 
control of the Shareholder or any holding company of the Shareholder, directly or 
indirectly; 

Change of Control Shareholder has the meaning set out in clause 13.2(a)(ii); 

Companies Act means the Companies Act 1993; 

Communal Infrastructure has the meaning given to that term in the Network Infrastructure 
Project Agreement; 

Communal Layer 2 Infrastructure has the meaning given to that term in the Network 
Infrastructure Project Agreement; 

Concession Period means the period commencing on the date the Company is 
incorporated and ending on the tenth anniversary of the date of the Company’s 
incorporation; 

Connection has the meaning given to that term in the Network Infrastructure Project 
Agreement and Connected shall be construed accordingly; 

Constitution means the constitution of the Company in the form attached to this Agreement 
as Annexure D, as amended from time to time in accordance with the Companies Act, the 
Constitution and this Agreement; 

Convertible Note means a convertible note in the Company issued under this Agreement 
and in accordance with the Partner Note Facility; 

Coverage Area means each of Christchurch, Rangiora and Rolleston as identified in the 
map set out in Annexure F plus any greenfield areas that arise in, or are adjoining, that area 
and such other areas as agreed by CFH and the Partner; 

Crown means Her Majesty the Queen acting in right of New Zealand; 

Crown Ownership Monitoring Unit means the Crown Ownership Monitoring Unit 
established by New Zealand Treasury; 

Deadlock means: 

(a) a failure of the relevant Shareholders to give unanimous consent in relation to a 
Reserved Matter; or 

(b) where the Board cannot pass a resolution because the votes are deadlocked, 
including as a result of the chairperson of the Board not exercising his or her vote;   

Debt Covenants means the covenants set out in the Partner Note Facility in Schedule 7; 

Deed of Undertaking means the deed poll made by the Company in favour of the Crown, 
substantially in the form set out in Annexure G; 
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Deed Poll means the deed poll made by the Company in favour of CFH and the Partner 
substantially in the form set out in Annexure H; 

Directors mean the directors of the Company from time to time; 

Dispute means any dispute between any of the Shareholders in relation to this Agreement 
(including a claim or a difference in interpretation); 

Drag Along Rights means the drag along rights set out in clause 16.1; 

EBITDA means earnings before interest, tax, depreciation and amortisation as those terms 
are defined or given meaning under NZ IFRS; 

Encumbrance means an interest or power reserved in or over an interest in any asset 
created or otherwise arising: 

(a) under a mortgage, debenture, charge, lien, pledge, hypothecation, security interest (as 
that term is defined in the Personal Property Securities Act 1999), preferential right, 
right of pre-emption or other similar instrument, device or power; or 

(b) by way of security for the payment of a debt or any monetary obligation, 

and includes any agreement or arrangement to grant or create any of the above; 

End User has the meaning given to that term in the Telecommunications Act 2001; 

End User-Specific Infrastructure means New End User-Specific Infrastructure and Existing 
End User-Specific Infrastructure; 

Establishment Costs means the establishment costs as set out in the first Business Plan 
approved by the Shareholders as a Reserved Matter in accordance with clause 5.4 (which 
may include, for example, costs in respect of premises and furnishings, IT systems, working 
capital and plant, such as vehicles and other mobile equipment);  

Existing Communal Infrastructure has the meaning given to that term in the Network 
Infrastructure Project Agreement; 

Existing Communal Layer 2 Infrastructure has the meaning given to that term in the 
Network Infrastructure Project Agreement; 

Existing End User-Specific Infrastructure has the meaning given to that term in the 
Network Infrastructure Project Agreement; 

Fair Value means, in relation to Shares, the Fair Value of the relevant Shares determined 
under clause 17; 

Financial Year means a period ending on and including the Accounting Date and, in the 
case of the first Financial Year, beginning on the Agreement Date and in all other cases 
beginning on the day following the preceding Accounting Date; 

Free Cash Flow means, in respect of the Company for any Financial Year, EBITDA for that 
Financial Year less: 
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(a) an amount equal to the aggregate of the renewals and maintenance capital 
expenditure of the Company for that Financial Year; and 

(b) working capital requirements of the Company for that Financial Year; 

Government means the Government of New Zealand; 

Government Authority includes every Minister, department of state, government authority 
or other statutory, municipal, local or regulatory authority having jurisdiction or authority to 
perform or exercise functions or powers; 

Government Share means the Government Share in the capital of the Company having the 
rights and restrictions set out in the Constitution; 

Government Shareholder has the meaning given to it in Constitution; 

Guarantor’s Warranties has the meaning set out in clause 27.7; 

Independent Director means a person appointed as a Director in accordance with clause 
3.7(a)(iii); 

Insolvency Event means, in relation to a Shareholder (other than CFH), the happening of 
any of the following events: 

(a) the presentation of an application for the liquidation of the Shareholder that is not 
discharged within 30 days of its filing or which is not demonstrated to CFH’s 
reasonable satisfaction prior to the expiry of that 30 day period as being an application 
that is frivolous or vexatious; 

(b) any step taken in or toward the making of any compromise, proposal or deed of 
arrangement with all or some of the Shareholder’s creditors; 

(c) the appointment of a liquidator, receiver, voluntary administrator, statutory manager, 
or similar official, to that Shareholder; 

(d) the suspension or threatened suspension by that Shareholder of the payment of the 
Shareholder’s debts; 

(e) cessation by that Shareholder of its business in New Zealand; 

(f) the enforcement of any security against the whole or a substantial part of the 
Shareholder’s assets;  

(g) any other insolvency event or proceedings analogous to any of the foregoing occurring 
in any relevant jurisdiction; or 

(h) if the Shareholder is the Partner, any of the events referred to in paragraphs (a) to (b) 
above occurring in respect of the Guarantor; 

Insolvent Shareholder has the meaning set out in clause 14.5(a); 

Intending Seller has the meaning set out in clause 18.1; 
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Inter-Candidate Area Backhaul means inter-Candidate Area backhaul fibre between 
Candidate Areas connecting the Point(s) of Interconnect in one Candidate Area to Central 
Office(s) in another Candidate Area that is deployed in accordance with clause 7.3 and 
which: 

(a) is deployed independently of End-User Specific Infrastructure; 

(b) is not located on Premises; and 

(c) does not include Communal Infrastructure or Communal Layer 2 Infrastructure; 

Inter-Candidate Area Backhaul Funding Cap means  

Local Fibre Company means any company (other than the Company) in which CFH is, or 
has previously been, a Shareholder which provides services similar to the Services in a 
specific geographical area; 

Management Agreement has the meaning set out in clause 5.7(a); 

Material Adverse Event means the happening of any of the following events: 

(a) if the Partner is in material breach of any of its obligations under this Agreement or the 
Network Infrastructure Assets Transfer Agreement or is in Material Breach (as defined 
in the Network Infrastructure Project Agreement) of any of its obligations under the 
Network Infrastructure Project Agreement relating to the provision of the Design and 
Build (as defined in the Network Infrastructure Project Agreement); and: 

(i) in the case of a material breach of the Network Infrastructure Project Agreement 
for which the Company has issued a Performance Notice, either: 

(A) the Partner has not prepared a Remedial Plan in accordance with 
clauses 19.3 and 19.4 of the Network Infrastructure Project Agreement; 
or 

(B) the Partner has failed to implement the relevant Remedial Plan in 
accordance with clause 19.5 of the Network Infrastructure Project 
Agreement, 

and that Material Breach of the Network Infrastructure Project Agreement is 
incapable of remedy or, if capable of remedy, is not remedied within ten 
Business Days after the Company or CFH has given notice to the Partner 
requiring remedy of that breach; and 

(ii) in all other cases that material breach is incapable of remedy or, if capable of 
remedy, is not remedied within ten Business Days after the Company or CFH 
has given notice to the Partner requiring remedy of that breach; or 

(b) if the Company or CFH has terminated the Network Infrastructure Assets Transfer 
Agreement or the Network Infrastructure Project Agreement for a Material Breach (as 
defined in the Network Infrastructure Project Agreement), provided that such Material 
Breach did not relate to the Services (as defined in the Network Infrastructure Project 
Agreement); or  

(c) if the Partner has, in opinion of CFH (acting reasonably), been subject to, or is likely to 
be subject to, a material adverse change which directly results in the Partner being 
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unable to, or likely in the future to be unable to, satisfy its material obligations under 
this Agreement, or its material obligations under the Network Infrastructure Project 
Agreement relating to provision of the Design and Build (as defined in the Network 
Infrastructure Project Agreement), and CFH has notified the Partner of those matters 
(the CFH Notification) CFH believes give rise to such a material adverse change; 
and: 

(i) CFH has determined (acting reasonably) that those matters have not been 
remedied; or 

(ii) the Partner has not provided CFH with a written plan setting out how those 
matters will be remedied within a reasonable period of time (taking into account 
the nature of the specific concerns), 

within: 

(iii) if the material adverse change relates directly or indirectly to the Partner’s 
financial contribution, five Business Days after the date of the CFH Notification; 
or 

(iv) in respect of all other material adverse changes, seven Business Days (or such 
longer period as the parties may agree) after the date of the CFH Notification; 

Multi-Business Unit means Premises which comprise a multiple number of individual 
business units or premises; 

Multi-Business Unit Infrastructure has the meaning given to that term in the Network 
Infrastructure Project Agreement; 

Multi-Dwelling Unit means Premises which comprise a multiple number of individual 
residential dwellings; 

Multi-Dwelling Unit Infrastructure has the meaning given to that term in the Network 
Infrastructure Project Agreement; 

Npassed  for a Network Stage or for all Network Stages (as the context requires) has the 
meaning set out in the Network Deployment Plan and clause 1 of Annexure 1 of Schedule 6 
of the Network Infrastructure Project Agreement (as relevant); 

Network means the fibre-optic communications network which is, or will be, owned and/or 
operated by the Company from time to time; 

Network Deployment Plan has the meaning given to that term in the Network Infrastructure 
Project Agreement;  

Network Infrastructure Assets Transfer Agreement means the network infrastructure 
assets transfer agreement between the Company, the Partner, CFH and the Guarantor to be 
entered into on or about the Agreement Date as amended from time to date; 

Network Infrastructure Project Agreement means the network infrastructure project 
agreement between the Company, the Partner, CFH and the Guarantor to be entered into on 
or about the Agreement Date; 

Network Stage has the meaning given to that term in the Network Infrastructure Project 
Agreement; 
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New Communal Infrastructure has the meaning given to that term in the Network 
Infrastructure Project Agreement; 

New Communal Layer 2 Infrastructure has the meaning given to that term in the Network 
Infrastructure Project Agreement;  

New End User-Specific Infrastructure has the meaning given to that term in the Network 
Infrastructure Project Agreement; 

New Infrastructure has the meaning given to that term in the Network Infrastructure Project 
Agreement;  

New Partner means a third party national or international experienced telecommunications 
company which aligns to the objectives in clause 4.1 of the Constitution; 

Note means a Convertible Note and a Senior Note (as the context requires) in the Company 
issued under this Agreement and in accordance with the Partner Note Facility; 

NZ IFRS means the New Zealand equivalents to the International Financial Reporting 
Standards as adopted by the New Zealand Accounting Standards Review Board; 

OSI Model means the seven-layer model of network architecture known as the “Open 
Systems Interconnection Model” as described in the ISO X 200 recommendations; 

Ordinary Resolution means a resolution passed by a simple majority of the votes of 
Shareholders entitled to vote and voting on the resolution; 

Partner Call Option has the meaning set out in clause 15.1(a); 

Partner Director means a director of the Company appointed (or deemed to have been 
appointed) by the Partner under clause 3.7(a)(ii) and, unless otherwise stated, includes a 
duly appointed alternate of such a director; 

Partner Note Facility means the note issue facility between the Company, the Partner, the 
Partner’s Guarantor and CFH to be entered into on or about the Agreement Date (as 
amended from time to time) set out in Schedule 7; 

Passed has the meaning given to that term in the Network Infrastructure Project Agreement; 

Payment Milestones has the meaning given to that term in the Network Infrastructure 
Project Agreement; 

Performance Notice has the meaning given to that term in the Network Infrastructure 
Project Agreement; 

Pilot Project Assets has the meaning given to that term in the Network Infrastructure 
Project Agreement; 

Premises has the meaning given to that term in the Network Infrastructure Project 
Agreement; 

Priority Users means businesses (of any size, including private sector health providers), 
schools (including state, state integrated and independent schools) and health service 
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providers (hospitals and significant health care provider sites, for example emergency and 
medical centres and radiologists) identified as priority users in the Network Deployment Plan; 

Producer Price Index or PPI means Group J Communication Services (PPIQ.SNJ) of the 
producer price index for the New Zealand dollar published by Statistics New Zealand; 

Related Company has the meaning given to it in section 2(3) of the Companies Act 
provided that, for the purposes of this Agreement, a reference to “company” in that section 
refers to any body corporate notwithstanding its jurisdiction of incorporation; 

Related Party means, in relation to a particular person, any of the following persons: 

(a) in relation to a Company means, a Related Company of that person; and 

(b) in relation to an individual means, any person which controls that first person, is 
controlled by that first person, or is controlled by the same person which controls that 
first person; 

Related Party Proposal means a proposal for the Company to:  

(a) enter into or vary any agreement, arrangement or understanding with a Shareholder or 
a Related Party of a Shareholder; or 

(b) exercise, enforce, waive rights in relation to, or not comply with, any such agreement, 
arrangement or understanding; 

Remedial Plan has the meaning given to that term in the Network Infrastructure Project 
Agreement; 

Requirements has the meaning given to that term in the Network Infrastructure Project 
Agreement; 

Reserved Matter means a matter specified in Schedule 3; 

Retail Services means Telecommunications Services provided to an End User pursuant to 
a contractual relationship between the relevant person and the End User; 

Senior Note means a senior note in the Company issued under this Agreement and in 
accordance with the Partner Note Facility; 

ServCo means a third party service company set up to manage Layer 1 Services and Layer 
2 Services and a nationally consistent OSS/BSS layer between all Local Fibre Companies; 

Services means the services to be provided by the Company in accordance with 
Schedule 1; 

Service Provider has the meaning given to that term in the Network Infrastructure Project 
Agreement; 

Share means an A Share, ordinary share, the Government Share and any other share in the 
Company from time to time (as the context requires) on issue; 

Shareholder means a person that is from time to time a registered holder of Shares who is a 
party to this Agreement whether as an original party or by acquiring Shares and executing 
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and delivering an Accession Deed in accordance with this Agreement but at all times 
excludes the Government Shareholder; 

Tag Along Rights means the tag along rights set out in clause 16.2; 

Telecommunications Service means a telecommunications service as defined in the 
Telecommunications Act 2001;  

Third Party Buyer means a bona fide third party purchaser who is unrelated and not an 
Associated Person of the Shareholder proposing to dispose of their Shares; 

Total Voting Shares means the total number of Shares entitled to vote at a general meeting 
of Shareholders of the Company; 

UFB Objective means the Government’s objective to accelerate the roll-out of ultra-fast 
broadband to 75% of the New Zealand population over ten years, concentrating in the first 
six years on priority broadband users such as businesses, schools and health services, plus 
greenfield developments and certain tranches of residential areas;  

Warranties means the warranties set out in Schedule 5; and 

Wholesale Services Agreement means a wholesale services agreement between the 
Company and an Access Seeker. 

1.2 Interpretation 

(a) Network Infrastructure Project Agreement 

(i) Capitalised terms used in this Agreement but not defined in clause 1.1 shall, 
unless the context otherwise requires, have the meaning given to those terms in 
the Network Infrastructure Project Agreement. 

(ii) In particular, the terms: CPPP, CPPPC, CPPPCC, CPPPCV, CPPPP, CPPPL2, 
CPPC; CPPCL2, CPPCMD and Npassed shall for the purposes of this Agreement 
have the values set out in clause 1 of Annexure 1 of Schedule 6 of the Network 
Infrastructure Project Agreement, as adjusted from time to time in accordance 
with Schedule 6 of the Network Infrastructure Project Agreement. 

(b) General 

In this Agreement, unless the context otherwise requires: 

(i) a material adverse change in a person (or group of persons) is a reference to 
a material adverse change or prospective material adverse change or any 
development which is reasonably likely to involve a material adverse change or 
a prospective material adverse change: 

(A) in that person’s (or group of persons’) condition (financial, operation, legal 
or otherwise), earnings, business affairs, solvency, credit rating, 
management, prospects, operations or in the consolidated financial 
condition or operations of it or any of its related companies; or 

(B) in that person’s (or group of persons’) ability or willingness to perform its 
material operations under any material agreement to which it is a party, 
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whether or not arising in the ordinary course of business; 

(ii) any legislation includes a modification and re-enactment of, legislation enacted 
in substitution for, and a regulation, order-in-council and other instrument from 
time to time issued or made under, that legislation;  

(iii) a party to this Agreement or another agreement includes its successors and its 
permitted assignees and transferees; 

(iv) a quarter means each three calendar month period ending on 31 March, 30 
June, 30 September and 31 December and quarterly has a corresponding 
meaning; 

(v) a reference to a clause, schedule or annexure is a reference to a clause in, or 
schedule or annexure to, this Agreement; 

(vi) the singular includes the plural and vice versa, and a gender includes each 
other gender; 

(vii) the words including, includes or for example when introducing an example do 
not limit the meaning of the words to which the example relates; 

(viii) the words arm’s length mean that the contractual relationships between the 
parties do not include elements that the parties would usually omit, and do not 
omit elements that the parties would usually include, if the parties were acting 
independently; 

(ix) headings are to be ignored in construing this Agreement;  

(x) references to currency are to New Zealand currency; and 

(xi) references to dates and times are to dates and times in New Zealand. 

1.3 No contra proferentem 

None of the terms of this Agreement are to be construed against a party by reason of the 
fact that that terms were first proposed or were drafted by that party. 

1.4 Government Share 

For the avoidance of doubt, unless expressly provided in this Agreement, none of the terms 
and conditions set out in this Agreement relating to Shares shall apply to or in respect of the 
Government Share. 

2. Objectives and activities 

2.1 Objectives 

The overriding objectives of the Company are as set out in clause 4.1 of the Constitution. 
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2.2 Permitted scope of activities 

The Company’s only business operations will be to conduct the activities set out in clause 
4.2(a) of the Constitution.  In undertaking such business operations, the Company must 
comply with the terms of the Constitution, including clause 4.3 of the Constitution. 

2.3 Shareholders responsibility 

The Shareholders acknowledge and agree that they will procure that the Company complies 
with the terms of the following: 

(a) this Agreement; 

(b) the Deed of Undertaking; and 

(c) any Wholesale Services Agreement to which the Company is a party. 

2.4 Restricted activities 

The Company must not provide any services including any retail services (using the Network 
or otherwise) other than the Services. 

2.5 Services and pricing 

(a) The Company undertakes and agrees that it is bound by the provisions of Schedule 1, 
subject to subclause (b) and, notwithstanding that CFH may cease to be Shareholder, 
the Company will continue to be bound by the terms of Schedule 1 in accordance with 
clause 5.11 of the Constitution. 

(b) Schedule 1 shall cease to apply, and the Company and the other parties to this 
Agreement shall cease to be bound by Schedule 1, with effect from 1 January 2020. 

(c) On the Agreement Date, the Company will deliver to each of CFH and the Partner a 
duly executed original of the Deed Poll. 

2.6 Pilot Project Assets 

Subject to obtaining the prior written consent of CFH and the Partner, which must not be 
unreasonably withheld, the Company will acquire some or all of the Pilot Project Assets.  The 
terms of any purchase of Pilot Project Assets by the Company must be approved by CFH 
and the Partner (both acting reasonably) and it is anticipated by the parties that such 
acquisition will be funded in a manner consistent with Schedule 2. 

3. Governance  

3.1 Management of the Company 

(a) Responsibility for direction and management 

The Board is responsible for the overall direction and management, and formulation of 
policies, of the Company. 
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(b) Shareholders not to exercise Board’s rights 

Except as specifically set out in this Agreement, the Constitution and the Companies 
Act, the Shareholders may not exercise rights that are properly within the Board’s 
authority. 

3.2 Maximum number of Directors 

The number of Directors must not at any time exceed seven. 

3.3 Concession Period Board composition 

During the Concession Period, the Board shall comprise: 

(a) up to three Directors appointed by CFH; and  

(b) up to three Directors appointed by the Partner, one of whom must have relevant 
telecommunications industry experience; and 

(c) one Independent Director appointed by mutual agreement of CFH and the Partner. 

3.4 Initial Directors 

The initial Directors shall be: 

(a) Graham Mitchell and Michael Sean Wynne, who will each be deemed to be a CFH 
Director;  

(b) William James Luff and Robert Alfred Lineham who will each be deemed to be a 
Partner Director; and 

(c) The first Independent Director will be appointed within 40 Business Days of the 
Agreement Date in accordance with clause 3.7(a)(iii) and if necessary clause 3.7(c). 

3.5 Post Concession Period Board composition 

After the Concession Period the Shareholders will change the composition of the Board so 
that each Shareholder will be able to appoint, as closely as possible, the same proportion of 
the Board as the Shares that such Shareholder owns bears to the total Shares on issue at 
that time and agree to amend this Agreement and the Constitution to reflect that change, 
subject to the following restrictions: 

(a) for such time as CFH holds at least one Share, it will continue to have Director 
appointment rights for an appropriate proportion of the Board, which at a minimum 
shall entitle CFH to appoint one Director so long as it holds at least one Share; 

(b) at all times at least one of the Partner Directors must have relevant 
telecommunications industry experience; and 

(c) if and for so long as a Shareholder or a related party or Associated Person of a 
Shareholder owns or controls a business which provides Telecommunications 
Services other than the Services, then the requirements for the composition of the 
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Board (including the chairperson) during the Concession Period under clauses 3.7 and 
3.8 will continue to apply. 

3.6 Directors ability to act 

The Shareholders must procure that any Director appointed to the Board is of good 
character and has not been convicted of any indictable offence, including any crime involving 
dishonesty (as defined in section 2(1) of the Crimes Act 1961).  If the Shareholders become 
aware that a Director, already appointed to the Board, has been convicted of any indictable 
offence, the Shareholders will procure that that Director is removed or resigns from his or her 
position as a Director. 

3.7 Method for appointment and removal of Directors 

(a) Subject to the limitations in clauses 3.2 and 3.3: 

(i) CFH may at any time by written notice to the Company appoint a person as a 
Director and may similarly remove from office any Director that it has previously 
appointed under this clause 3.7(a)(i) or who is deemed to be a CFH Director 
under clause 3.4(a); 

(ii) the Partner may at any time by written notice to the Company appoint a person 
as a Director and may similarly remove from office any Director that it has 
previously appointed under this clause 3.7(a)(ii) or who is deemed to be a 
Partner Director under clause 3.4(b); and 

(iii) subject to clause 3.7(b) and clause 3.7(c), CFH and the Partner may at any time 
by written notice to the Company signed by both of them appoint a person as 
the Independent Director and may similarly remove from office any Director that 
they have previously appointed under this clause 3.7(a)(iii) or who is deemed to 
be an Independent Director under clause 3.4(c).  A person will be independent if 
the person: 

(A) is not an executive officer of the Company;  

(B) is not an Associated Person of either CFH or the Partner; and 

(C) does not have any direct or indirect interest or relationship either with 
CFH, the Partner or any other person that could reasonably influence, in 
a material way, that person’s decisions in relation to the Company. 

(b) If any person ceases to satisfy the requirements of being independent as set out in 
clause 3.7(a)(iii), CFH and the Partner will immediately issue a written notice to the 
Company removing such person as the Independent Director. 

(c) If any person holding the office of Independent Director resigns or ceases to satisfy 
the requirements of being independent as set out in clause 3.7(a)(iii) and has been 
removed in accordance with clause 3.7(b), CFH and the Partner will agree a new 
person to be appointed as the Independent Director in accordance with clause 
3.7(a)(iii).  If CFH and the Partner can not agree on the person to be appointed as the 
Independent Director within ten Business Days of the date on which the prior 
Independent Director ceased to hold office, each of CFH and the Partner will nominate 
(by notice in writing to the other) one person to be the Independent Director and, on 
application by either CFH or the Partner, the President (or, in the President’s absence, 
his or her deputy) for the time being of the New Zealand Institute of Directors will 
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determine whether the nominee of CFH or the nominee of the Partner will determine 
who shall be the Independent Director.  In making such determination, the President 
(or, in the President’s absence, his or her deputy) for the time being of the New 
Zealand Institute of Directors shall take into account the relevant experience and skills 
of potential candidates including their knowledge of the telecommunications industry.   

(d) Section 156 of the Companies Act shall not apply to the Company. 

3.8 Chairperson 

(a) During the Concession Period, the chairperson will be the person from time to time 
holding office as the Independent Director. 

(b) After the Concession Period has ended, the chairperson will be the person appointed 
as such by the Board from time to time. 

3.9 Alternate Directors 

Each Director shall be entitled, by notice in writing to the Company, to appoint any person 
who is not already a Director as an alternate director (an Alternate Director) for any one or 
more meetings of the Directors and may revoke any such appointment at any time in the 
same manner.  An Alternate Director will also cease to be an Alternate Director on the 
occurrence of an event or circumstances relating to that Alternate Director which, if the 
Alternate Director were a Director, would under the Constitution require the Alternate 
Director to cease holding office as a Director.  Any Alternate Director appointed by the 
Independent Director must also satisfy the requirements for independence set out in clause 
3.7(a)(iii). 

3.10 Board meetings 

(a) Frequency 

Meetings of the Board are to be convened and held monthly (unless the Board 
determines otherwise).   

(b) Notice 

Wherever practicable, at least two Business Days’ notice of each meeting of the 
Directors shall be given to each Director (and any Alternate Director) entitled to attend 
and the notice shall (where practicable and appropriate) be accompanied by an 
agenda and relevant papers setting out in such reasonable detail as may be 
practicable in the circumstances the matters to be considered at the meeting. 

3.11 Quorum for Board meetings 

(a) Subject to clause 25.4(b) of the Constitution, a quorum for any Board meeting is a 
majority of the Directors being present or represented by an Alternate Director, 
provided that at least one CFH Director and at least one Partner Director is present or 
represented by an Alternate Director. 

(b) Where clause 26.4(b) of the Constitution prevents Partner Directors from attending a 
Board Meeting, or part of a Board meeting, the quorum for such a Board meeting, or 
part of a Board meeting, is a majority of the Directors who are not Partner Directors. 
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(c) If a quorum is not present at a meeting of the Board at the time when any business is 
considered, the meeting shall be reconvened for another date and time, provided that 
at least two Business Days’ notice of the reconvened meeting is given (unless all the 
Directors agree otherwise).  At the reconvened meeting, the Director or Directors 
present or represented by an alternate will constitute the quorum. 

(d) A Director is regarded as present for the purposes of a Board quorum if he (or his 
Alternate Director) attends by telephone or by video conference or similar 
telecommunication device allowing persons participating in the meeting to 
simultaneously hear each other. 

3.12 Directors’ voting rights 

(a) Directors’ votes 

(i) Subject to paragraph (ii) and (iii) below, each Director is entitled to one vote on 
a Board resolution. 

(ii) If: 

(A) a CFH Director is not present or represented by an Alternate Director at a 
Board meeting, another CFH Director or his or her Alternate Director who 
is present may exercise the vote of that absent CFH Director in addition 
to that other Director’s own vote (so that at all times the Directors (or 
Alternate Directors) representing CFH who are present at the meeting 
can cast all votes that could be cast by all CFH Directors); or 

(B) a Partner Director is not present or represented by an Alternate Director 
at a Board meeting, another Partner Director or his or her Alternate 
Director who is present may exercise the vote of that absent Partner 
Director in addition to that other Director’s own vote (so that at all times 
the Directors (or Alternate Directors) representing the Partner who are 
present at the meeting can cast all votes that could be cast by all Partner 
Directors). 

(iii) If at any time either CFH or the Partner have not appointed three Directors, 
the remaining Directors appointed by CFH or the Partner (as applicable) 
present at a Board meeting shall be entitled to cast a total of three votes on a 
Board resolution at that meeting of the Board. 

(b) Chairperson has no casting vote 

The chairperson is not entitled to a casting vote at any meeting of the Board.  

3.13 Board resolutions 

A resolution of the Board is passed if a majority of the votes cast are in favour of it. 

3.14 Written Board resolutions 

A resolution in writing signed by all of the Directors is as valid and effective as if it had been 
passed at a meeting of the Board duly convened and held.   
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3.15 Directors’ remuneration and other benefits 

(a) Remuneration to be approved  

No remuneration shall be paid to a Director in his or her capacity as a Director unless 
that remuneration: 

(i) has been authorised by an Ordinary Resolution; and  

(ii) complies with the Crown Ownership Monitoring Unit’s guidelines from time to 
time. 

(b) Expenses 

Subject to the Crown Ownership Monitoring Unit’s guidelines from time to time and 
any applicable Board policy concerning expenses, each Director is entitled to be paid 
for all reasonable travelling, accommodation and other expenses incurred by that 
Director in connection with the Director’s attendances at Board or Shareholder 
meetings or otherwise in connection with the Company’s business. 

3.16 Indemnity and insurance for Directors and employees 

(a) Full Indemnification 

The Company shall enter into appropriate arrangements as soon as practicable to 
indemnify Directors and senior executives of the Company to the fullest extent 
permitted by the Companies Act. 

(b) Insurance 

The Company shall take out and, at all times maintain, appropriate directors’ and 
officers’ liability insurance for its Directors and senior executives as permitted by the 
Companies Act. 

3.17 Transactions with the Company 

(a) Related Party Proposals 

Subject to the Companies Act, if a Shareholder or a Related Party of a Shareholder 
proposes to implement a Related Party Proposal, that Related Party Proposal: 

(i) At arm’s length 

must be on arm’s length terms; 

(ii) Interested Director may not vote 

subject to paragraph (b) below, is not to be voted on by any Director appointed 
by that Shareholder or a Related Party of that Shareholder; and 
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(iii) Approval by Directors 

is to be approved by all Directors, other than each Director who is disqualified 
from voting under clause 3.17(a)(ii) above. 

(b) If all Directors disqualified from voting 

If all of the Directors would, but for this clause 3.17(b), be disqualified from voting 
under paragraph (a)(ii) above on a particular agreement or decision, then all Directors 
may vote on that agreement or decision. 

3.18 Employees, independent contractors and agents 

(a) The Company acknowledges and agrees that prior to entering into any form of 
arrangement relating to the employment of an employee or contracting with an 
independent contractor or agent to provide services to the Company, the Company 
will conduct an independent criminal history check of that person with the Ministry of 
Justice or any other associated body. 

(b) The Company must not employ, in any way, a person who has previously been 
convicted of an indictable offence, including a crime involving dishonesty (as defined 
in section 2(1) of the Crimes Act 1961) provided that the person is not an eligible 
person pursuant to the Criminal Records (Clean Slate) Act 2004 in respect of that 
offence. 

(c) If an employee of the Company or an independent contractor or agent providing 
services to the Company is convicted of such an indictable offence the Company will, 
to the extent permitted by law, use its reasonable endeavours to remove that person 
from the employment of, or as an independent contractor or agent providing services 
to, the Company and to limit any reputational risk to the Company arising from such 
employment. 

4. Partner’s undertakings 

The Partner undertakes to both the Company and CFH that it will use all reasonable 
endeavours to: 

(a) ensure the Company completes the build of the Network as efficiently as possible in 
accordance with the Network Infrastructure Project Agreement and the Network 
Deployment Plan; 

(b) assist the Company to maximise Connections to the Network at all times; 

(c) in accordance with, and as contemplated by, the Network Infrastructure Project 
Agreement and Network Deployment Plan: 

(i) ensure that the Company is able to prioritise access to, and Connections by, 
Priority Users to the Network 

(ii) ensure that the Company is able to meet the  minimum target of number 
of Premises Passed and able to be Connected to the Network set out in the 
Network Deployment Plan; 
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(iii) ensure that the Network milestones set out in the Network Deployment Plan 
relating to numbers of Premises Passed, and capable of being Connected, are 
met in accordance with the requirements of the Network Deployment Plan and 
the Network Infrastructure Project Agreement; 

(d) assist the Company to attract to the Network and establish relationships with Service 
Providers; 

(e) seek to agree with all Service Providers that they migrate their End Users across to 
the Network by entering into arrangements with the Company; 

(f) recommend to all Service Providers that the Network is the preferred Network; and 

(g) assist the Company to make available wholesale products and services that Service 
Providers reasonably demand from time to time including, higher bandwidth products 
and next generation products,   

in each case, without requiring the Partner to do anything inconsistent with its obligations 
under this Agreement, the Constitution, the Network Infrastructure Project Agreement and 
the Network Infrastructure Assets Transfer Agreement.  

5. Operation of the Company  

5.1 Financial Year 

The Company’s balance date will be the Accounting Date or such other date agreed in 
writing by the Shareholders. 

5.2 Auditors 

The first auditors of the Company will be the Auditor-General. 

5.3 Business Plan 

(a) General 

The Company must conduct its business in accordance with the then current Business 
Plan.  The Business Plan will reflect the objectives and activities of the Company as 
set out in clause 2 and the requirements of the relevant Network Stages contained in 
the Network Deployment Plan. 

(b) Form of Business Plan 

Each Business Plan will be prepared on a rolling basis and shall 
include: 

(i) a detailed annual budget and forecasts for the covered by 
that Business Plan; 

(ii) a summary annual budget and forecasts for each of the  
 covered by that Business Plan; and 

(iii) a marketing plan for the  covered by the Business Plan. 
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(c) Initial Business Plan 

The initial Business Plan for the period from the Agreement Date to is 
set out in Annexure A. 

(d) Preparation of Business Plans 

At least prior to the end of each Financial Year, the Board shall 
submit to the Shareholders a draft Business Plan, substantially in the form set out in 
Annexure B of this Agreement, covering the next  commencing at 
the beginning of the next Financial Year.   

(e) Approval of Business Plans 

The Shareholders shall use all reasonable endeavours to agree and approve any draft 
Business Plan (being a Reserved Matter for the purposes of this Agreement) 
submitted in accordance with clause 5.3(d), with such amendments as they consider 
appropriate, in accordance with this clause 5.3 prior to the beginning of the first 
Financial Year covered by that Business Plan. 

(f) Failure to agree Business Plan 

If a draft Business Plan is not approved by the Shareholders by the commencement of 
the first Financial Year covered by that Business Plan, then pending such approval or, 
as the case may be, resolution of any matter in Dispute, the Business Plan for that 
Financial Year will comprise: 

(i) the undisputed items of the draft Business Plan (all of which will be deemed to 
be approved in accordance with clause 5.3(e)); and 

(ii) in respect of the disputed items, the corresponding items (if any) contained in 
the approved Business Plan covering the preceding Financial Year will be 
substituted for those disputed items until they have been approved (and will be 
deemed to have been approved for the purposes of clause 5.3(e)). 

(g) Variations 

A Business Plan which has previously been approved by Shareholders may be 
modified or amended at any time in accordance with clause 5.3. 

5.4 Reserved Matters 

Each Reserved Matter must be determined only by the unanimous consent in writing of all 
the Shareholders, and the Company must not undertake any Reserved Matter unless such 
consent has first been obtained.   

5.5 Dividend policy 

(a) Subject to the other provisions of this clause 5.5, the Company’s dividend policy will 
be as  follows: 
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(ii) payment of any dividend is subject to the Company continuing to meet the 
solvency test as defined in the Companies Act; 

(iii) the level of dividend to be authorised and paid must take into account: 

(A) the forecasted funding needs of the Company as set out in the then-
current Business Plan and the Business Plan for the next Financial Year; 

(B) the Company’s forecast and actual debt repayments and future capital 
requirements (taking into account the funding commitments of each of 
CFH and the Partner set out in this Agreement and the Network 
Infrastructure Project Agreement); and 

(C) the potential impact of the dividend on the Company’s credit rating (if 
any); and 

(iv) interim dividends consistent with clause 5.5(a)(i) to (iii) may be authorised by 
the Board. 

(b) Subject to A Share buy backs in accordance with clause 8, the payment of dividends 
(including any acquisition, cancellation or redemption of Shares by way of a share buy 
back or otherwise) by the Company must not be:  

(i) specifically funded out of any borrowing or other debt facilities available to the 
Company; or 

(ii) subject to clause 5.5(d), funded out of any payment received from the Partner in 
accordance with clause 3.8(d) of Annexure 1 of Schedule 6 of the Network 
Infrastructure Project Agreement. 

(c) The Board may resolve that the Company pay a special dividend: 

(i) on the A Shares in accordance with the rights attaching to the A Shares set out 
in the Constitution; and 

(ii) at the end of the Concession Period on the B Shares immediately before their 
conversion to Ordinary Shares to the extent that the Company then holds 
retained earnings in excess of those required to fund the Company’s expected 
future financial commitments (such as any committed capital expenditure), 
working capital requirements and debt repayments. 

(d) The Board must, subject to the requirements of the Companies Act, resolve that in the 
circumstances described in clause 29.3(b)(i) of the Constitution the Company pay a 
special dividend on the A Shares in accordance with that clause and the Shareholders 
will procure that the Directors who they have appointed will, to the extent permitted by 
law, pass all resolutions and sign all certificates required to authorise the payment of 
such dividend. 

(e) The Partner acknowledges and agrees that it irrevocably waives its entitlement to 
receive any dividend of the kind referred to in clause 5.5(d) or clause 5.6(b) in respect 
of its A Shares and that the waiver set out in this clause 5.5(e) is, and is to be deemed 
to be, a notice of waiver for the purposes of section 53(3) of the Companies Act. 

(f) CFH acknowledges and agrees that if it receives a dividend on its A Shares paid in 
accordance with clause 29.3(b)(ii) of the Constitution, it will use such funds to 
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subscribe for A Shares in the Company at a time determined by CFH and the 
Shareholders agree to the Company issuing such A Shares notwithstanding the 
restrictions contained in clause 11.  The parties agree and acknowledge that the 
subscription for A Shares by CFH under this clause 5.5(f) is in addition to, and not in 
substitution for, CFH’s funding obligations under this Agreement, and such Shares will 
be subscribed and paid for within of receipt of the dividend by CFH.   

5.6 Liquidated Damages 

(a) The first  of Liquidated Damages that are payable under the Network 
Infrastructure Project Agreement shall be retained by the Company and will be utilised 
by the Company in the first instance to satisfy any costs incurred by the Company in 
relation to the missed Network Stage Completion Milestone and any balance will be 
used to meet the working capital requirements of the Company. 

(b) The Partner will not be entitled to receive any distribution at any time on any Shares it 
holds in the Company in respect of any Liquidated Damages amount received by the 
Company from the Partner under the Network Infrastructure Project Agreement (and 
the Partner waives any and all rights to receive any distribution from the Company in 
respect of these amounts).   

5.7 Management Agreement 

(a) Subject to the other provisions in this clause 5, the Company may (but is not obliged 
to) at any time enter into a management service agreement with the Partner for the 
provision of management and back office services (the Management Agreement) in 
accordance Schedule 8. 

6. Funding 

6.1 Partner’s funding obligations 

(a) The Partner will be responsible for funding: 

(i) those costs and expenses of the Company as set out in items 1 to 7 in 
Schedule 2 specified as payable by the Partner;  

(ii) if the Partner wishes the Company to undertake a buy back of A Shares from 
CFH, the amount required as set out in item 9 of Schedule 2; and 

(iii) such additional funding required from time to time in accordance with this 
Agreement. 

(b) For the avoidance of doubt, the Partner will be responsible for any cost over-runs in 
relation to the acquisition by the Company of New Communal Infrastructure under the 
terms of the Network Infrastructure Project Agreement, such cost over-runs being 
equal to the actual cost of building or acquiring the Communal Infrastructure less the 
product of Npassed and CPPPC. 

(c) For the avoidance of doubt, the Partner will be responsible for any cost over-runs in 
relation to the acquisition by the Company of Inter-Candidate Area Backhaul under the 
terms of the Network Infrastructure Project Agreement, such cost over-runs being 
equal to the actual cost of building or acquiring the Inter-Candidate Area Backhaul 
less the Inter-Candidate Area Backhaul Funding Cap. 
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(d) Subject to clause 10, the Partner will meet its funding obligation by way of a mixture of 
equity funding and subscriptions under the Partner Note Facility.   

6.2 CFH’s funding obligations 

(a) Communal Infrastructure 

 Subject to clauses 6.2(b), 6.2(c), 6.2(d) and 6.2(e), CFH will be responsible for 
funding the New Communal Infrastructure costs and expenses of the Company as set 
out in item 1 of Schedule 2. 

(b) Funding cap 

(i) Notwithstanding any other provision of this Agreement, the Network 
Infrastructure Project Agreement, the Network Infrastructure Assets Transfer 
Agreement or the Deed of Undertaking, the maximum amount of funding that 
CFH will be required to provide to the Company under this Agreement will not at 
any time exceed, in aggregate, the amount determined as follows: 

CPPPCC x NPassed 

(ii) If the actual total costs incurred by the Company acquiring the New Communal 
Infrastructure exceed the funding cap referred to in clause 6.2(b)(i) above, then 
any such additional funding must be provided solely by the Partner in 
accordance with the terms of the Network Infrastructure Project Agreement and 
CFH shall have no obligation whatsoever to provide any such funding (including 
under the Network Infrastructure Project Agreement or the Network 
Infrastructure Assets Transfer Agreement). 

(c) Timing restriction 

Notwithstanding any other provision of this Agreement, the Network Infrastructure 
Project Agreement, the Network Infrastructure Assets Transfer Agreement or the 
Deed of Undertaking, CFH will not be required to provide to the Company any funding 
relating to the build or acquisition of any New Communal Infrastructure which occurs 
after 31 December 2019. 

(d) Suspension circumstances 

CFH’s funding obligations under this Agreement shall automatically be suspended for 
such period as: 

(i) CFH is unable to fulfil any of its funding obligations under this Agreement as a 
result of CFH not receiving sufficient funding from the Government provided that 
the suspension will only commence once CFH has provided funding under this 
Agreement for New Commercial Infrastructure and costs and expenses of the 
Company as set out in Item 1 of Schedule 2 equal to or greater than the value 
of the Existing Communal Infrastructure, Existing Communal Layer 2 
Infrastructure and Existing End User-Specific Infrastructure acquired at that time 
by the Company in accordance with the Network Infrastructure Assets Transfer 
Agreement (the value of those assets being determined in accordance with Item 
2 of Schedule 1 of this Agreement); or 

(ii) the Partner or the Company is in material breach of this Agreement, the 
Network Infrastructure Project Agreement, the Network Infrastructure Assets 
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Transfer Agreement or (in the case of the Company only) the Deed of 
Undertaking. 

CFH will notify the Partner and the Company as soon as reasonably practicable after it 
becomes aware that this clause 6.2(d) will apply. 

(e) Consequences of suspension 

(i) The obligations of CFH, the Partner and the Company under this Agreement 
(other than this clause 6.2(e)), the Network Infrastructure Project Agreement, 
the Network Infrastructure Assets Transfer Agreement and the Management 
Agreement shall automatically be suspended for the period of any suspension 
under clause 6.2(d) and until the matters set out in clause 6.2(e)(ii) are agreed 
by the parties or clause 6.2(e)(iii) applies. 

(ii) Where clause 6.2(e)(i) applies, the Shareholders will work together in good faith 
to determine an appropriate revised strategy for the Company and any 
amendments which may be necessary or desirable as a result of that revised 
strategy to this Agreement, the Constitution, the Network Infrastructure Project 
Agreement or the Network Infrastructure Assets Transfer Agreement. As part of 
such discussions, the Shareholders will consider: 

(A) whether the Network Deployment Plan should be amended to reflect: 

a. the cashflow of the Company going forward, and in particular no 
funding of the Company by CFH; 

b. the ability of the Company to fund payments required to be made 
under the Network Infrastructure Project Agreement; and 

c. the Partner’s model for the build of the Network in accordance with 
the Network Infrastructure Project Agreement and in particular, the 
returns to be derived by the Partner; and 

(B) whether adjustments should be made to the Charges (as that term is 
defined in the Network Infrastructure Project Agreement) to reflect any 
new Network Deployment Plan agreed by the parties. 

For the avoidance of doubt, no Shareholder is under any obligation to agree any 
of the matters set out in this clause 6.2(e)(ii). 

(iii) If the Shareholders are unable to reach agreement on an appropriate revised 
strategy for the Company under clause 6.2(e)(ii) within three months of the date 
on which the parties’ obligations under this Agreement were suspended in 
accordance with clause 6.2(d)(i), then: 

(A) the Network Infrastructure Project Agreement and the Network 
Infrastructure Assets Transfer Agreement will, unless otherwise agreed 
by the parties to those agreements, be deemed to terminate with 
immediate effect; 

(B) each party is released from its obligations under those agreements, 
except for those that are stated to survive termination and each party 
retains the rights it had against the other in respect of any breach of any 
of those agreements occurring before cancellation; 
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(C) the termination of those agreements in such circumstances will not be a 
Material Adverse Event;  

(D) if at the time of suspension CFH has funded less than % of the 
maximum amount of funding CFH is required to provide to the Company 
under this Agreement, the Partner shall be given (and in consideration 
the payment to CFH of $1.00, receipt of which is acknowledged, is 
granted) the option to acquire all (but not some) of CFH’s Shares in the 
Company at the aggregate cost price of the issue of those Shares (the 
certificate of CFH as to such aggregate cost price to be binding on the 
parties, in the absence of manifest error).  The Partner must exercise the 
option granted under this clause (D) by no later than 5:00pm on the fifth 
Business Day after the end of the suspension period, otherwise the 
option lapses.  Should the Partner elect to purchase all of CFH’s Shares 
under this clause (D), the sale of CFH’s Shares must be completed within 
five Business Days of the exercise of the option by the Partner under this 
clause (D); and 

(E) the suspension of the obligations of the parties under this Agreement 
shall cease and the parties shall be bound by the terms of this Agreement 
except that clauses 7, 8, 9, 11 and 18 of this Agreement shall be 
interpreted on the basis that the Concession Period has been completed 
notwithstanding that the Concession Period is continuing to run.  

6.3 Timing of funding 

(a) Network Infrastructure Project Agreement and Network Infrastructure Assets 
Transfer Agreement 

The Partner’s funding obligations under items 1, 3, 4, 5 and 8 of Schedule 2 will be 
satisfied by the Partner delivering the New Communal Infrastructure, New Communal 
Layer 2 Infrastructure, the New End User-Specific Infrastructure, the Multi-Business 
Unit Infrastructure, the Multi-Dwelling Unit Infrastructure and the Inter-Candidate Area 
Backhaul to the Company in accordance with the terms of the Network Infrastructure 
Project Agreement and any Existing Communal Infrastructure, Existing Communal 
Layer 2 Infrastructure, Existing End User-Specific Infrastructure and existing other 
assets in accordance with the terms of the Network Infrastructure Assets Transfer 
Agreement.  The A Shares, B Shares, Senior Notes or Convertible Notes to be issued 
in respect of such funding will be issued in accordance with clause 7.5. 

(b) Other Funding 

In respect of all other funding set out in Schedule 2 (including any funding required for 
the buy back of A Shares by the Company), the funding will be required to be provided 
in accordance with the timing set out in Schedule 2.  The Company must provide the 
Partner or CFH (as applicable) with ten Business Days written notice detailing the 
amount of any cash funding to be provided by the Partner or CFH (as applicable) to 
the Company in accordance with Schedule 2, an explanation of why such funding is 
required and setting out the date on which the Partner or CFH (as applicable) must 
provide such cash funding (which must not be less than ten Business Days after the 
date of such notice).  The A Shares, B Shares or Notes to be issued in respect of such 
funding will be issued in accordance with clause 7.5. 
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6.4 Additional funding arrangements 

(a) New Communal Infrastructure, New Communal Layer 2 Infrastructure, New End User-
Specific Infrastructure, Multi-Business Unit Infrastructure, Multi-Dwelling Unit 
Infrastructure and Inter-Candidate Area Backhaul 

(i) Subject to clause 6.5, if the Partner in its reasonable opinion does not have 
sufficient equity funding capacity to fund the New Communal Infrastructure, 
New Communal Layer 2 Infrastructure, New End User-Specific Infrastructure, 
Multi-Business Unit Infrastructure, Multi-Dwelling Unit Infrastructure or Inter-
Candidate Area Backhaul, the Partner may elect to be issued Senior Notes or 
Convertible Notes rather than A Shares or B Shares (as applicable) for the 
delivery of New Communal Infrastructure, New Communal Layer 2 
Infrastructure, New End User-Specific Infrastructure, Multi-Business Unit 
Infrastructure, Multi-Dwelling Infrastructure and Inter-Candidate Area Backhaul 
under items 1, 3, 4, 5 and 8 of Schedule 2. 

(ii) Should the Partner elect to be issued Senior Notes or Convertible Notes under 
clause 6.4(a)(i), it shall provide written notice of this fact to the Company and 
CFH prior to the delivery of the infrastructure.  The Partner will also certify in the 
written notice to the Company and CFH (based on the information known by the 
Partner) that immediately after the Senior Notes or Convertible being issued, 
the Company will not be in breach of the Debt Covenants. 

(iii) Upon receipt of a notice under clause 6.4(a)(ii) the Company will confirm in 
writing to the Partner that the issue of the Senior Notes or Convertible Notes 
under clause 6.4(a)(i) will not breach of the Debt Covenants.   

(iv) The Senior Notes or Convertible Notes (as applicable) will be issued in 
accordance with clause 7.5. 

(b) Establishment Costs, additional capital and buy back of A Shares 

(i) Subject to clause 6.5, if the Partner in its reasonable opinion does not have 
sufficient equity funding capacity to fund the amount of any Establishment 
Costs, additional costs or the buy back of A Shares under items 6, 7 and 8 of 
Schedule 2, the Partner shall (subject to clause 6.4(b)(ii)) provide the required 
amount of funding by way of a subscription under the Partner Note Facility. 

(ii) Should the Partner need to provide all or any part of the required funding by 
way of a subscription under the Partner Note Facility, it shall immediately 
provide written notice of this fact to the Company and CFH and elect to be 
issued either Senior Notes or Convertible Notes.  The Partner will also certify in 
the written notice to the Company and CFH (based on the information known by 
the Partner) that immediately after the subscription being made, and either the 
Senior Notes or the Convertible Notes being issued, the Company will not be in 
breach of the Debt Covenants. 

(iii) Upon receipt of a notice under clause 6.4(b)(ii) the Company will confirm in 
writing to the Partner that the amount of funding set out in the notice from the 
Partner will not cause the Company to be in breach of the Debt Covenants and 
will specify the timing and the amount of the subscription under the Partner 
Note Facility to be made by the Partner. 

(iv) On the date specified in the notice from the Company, the Partner shall make 
the required subscription under the Partner Note Facility and the Company shall 
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issue to the Partner such number of Senior Notes or Convertible Notes (as 
applicable) having a face value of $1.00 per note equal to the amount of the 
subscription made by the Partner. 

(c) Funding of interest payments 

(i) Subject to clause 6.5, if an interest payment falls due under the Partner Note 
Facility and the Company does not have sufficient available working capital to 
fund the interest payment to the Partner, the Company may provide written 
notice to the Partner specifying the amount required to fund the interest 
payment as additional capital in accordance with clause 6.4(b) and the Partner 
will be required to pay that amount of funding to the Company by way of a 
subscription under the Partner Note Facility and, at the Partner’s election, 
receive either Senior Notes or Convertible Notes.  

(ii) Upon receipt of funding under clause 6.4(c)(i), the Company shall issue Senior 
Notes or Convertible Notes to the Partner.  The number of Senior Notes or 
Convertible Notes issued to the Partner shall be equal to the amount of the 
funding received divided by the issue price, being $1.00 per Note. 

(iii) At the Partner’s election (as notified in writing to the Company) instead of the 
interest payment being funded by way of additional subscriptions from the 
Partner, the amount of the interest may be capitalised by the Company under 
the Partner Note Facility (and the Company shall issue to the Partner such 
amount of additional Senior Notes or Convertible Notes (at the election of the 
Partner in accordance with clause 6.5) at a face value of $1.00 per Note equal 
to the amount of interest so capitalised). 

(d) Breach of Debt Covenants 

(i) To the extent that all or any part of a subscription under the Partner Note 
Facility or a deemed funding payment proposed to be made by the Partner 
under this Agreement (or the issue of Senior Notes or Convertible Notes under 
this clause 6.4) would cause the Company to breach the Debt Covenants, the 
Partner must elect to either: 

(A) provide the required funding by way of a subscription for additional B 
Shares (the Additional Equity Funding); or  

(B) if a sufficient number of Convertible Notes are on issue to the Partner, 
have such number of Convertible Notes convert to B Shares in 
accordance with the Partner Note Facility, 

such that after the subscription (or the deemed funding payment) and the 
Additional Equity Funding or the conversion of Convertible Notes to B Shares 
under clause 6.4(d)(i)(B) the Partner will have met its funding obligations and 
the Debt Covenants will not be breached by the Company.   

(ii) The Company will then notify the Partner in writing of the amount of the 
subscription (or, if applicable, the deemed funding amount) the Partner can 
make and either: 

(A) the amount of the Additional Equity Funding; or 

(B) the number of Convertible Notes that must convert to B Shares under the 
Partner Note Facility, 
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to ensure that the Debt Covenants are not breached by the Company and, if 
the Partner has elected to provide Additional Equity Funding state that 
payment is required within two Business Days of receipt of the notice.  Such 
notification shall be binding on the Partner, in the absence of manifest error.   

(iii) Subject to clause 6.4(d)(iv), upon receipt of the relevant funding (or deemed 
funding) and the Additional Equity Funding (if applicable), the Company shall 
issue the Partner either Senior Notes or Convertible Notes as applicable having 
a face value of $1.00 per Note in relation to the amount of subscription (or 
deemed funding amount) made by the Partner to the Company and: 

(A) in respect of any Additional Equity Funding, B Shares at $1.00 per share 
equal to the amount of B Shares subscribed for by the Partner; or 

(B) if elected by the Partner under clause 6.4(d)(i)(B), the number of 
Convertible Notes set out in the notice provided under clause 6.4(d)(ii)(B) 
shall convert to B Shares in accordance with the Partner Note Facility.  

(iv) If the Partner elects to provide Additional Equity Funding under clause 
6.4(d)(i)(A) and does not provide the Additional Equity Funding within two 
Business Days of receiving a notice under clause 6.4(d)(ii), such number of 
Convertible Notes shall automatically convert to B Shares in accordance with 
the Partner Note Facility as is required to ensure that the Debt Covenants will 
not be breached.  

6.5 Priority of funding 

(a) The Company, prior to receiving funding from the Partner, may use the Free Cash 
Flow of the Company to meet invoices due and payable in respect of the Network 
Build (rather than the Partner being issued Shares or Notes under the Network 
Infrastructure Project Agreement in respect of that invoiced amount). 

(b) Subject to clause 10 and notwithstanding any other provision of this Agreement, 
where the Partner may elect to provide funding by way of either equity funding or 
subscription under this Agreement, the Partner shall elect to provide funding to the 
Company in the following order of priority: 

(i) equity funding (or deemed equity funding) in accordance with the minimum 
equity amounts set out in clause 6.5(c) below for which the Partner shall be 
issued either A Shares or B Shares (as applicable); 

(ii) subscription under the Partner Note Facility (or deemed funding), for which the 
Partner shall be issued Senior Notes; and 

(iii) subscription under the Partner Note Facility (or deemed funding), for which the 
Partner shall be issued Convertible Notes, 

(c) The Partner commits to provide the following minimum amounts of equity funding to 
the Company before the end of: 
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(   

  

  

  

  
 

 
  

(d) Where the Partner provides funding and receives Senior Notes or Convertible Notes in 
accordance with clause 6.5(a)(ii) or (iii) the Partner shall provide reasonable evidence 
to the Company at the time of election showing that the Partner does not have 
sufficient equity funding capacity.    

6.6 Concession Period 

Clauses 6.1, 6.2(a), 6.3, 6.4 and 6.5 apply only during the Concession Period. 

7. Issue of securities in relation to funding obligations 

7.1 Issue of securities 

A Shares, B Shares, Senior Notes and Convertible Notes will be issued to CFH and the 
Partner (as applicable) in consideration for CFH and the Partner satisfying their funding 
obligations in accordance with and as specified in Schedule 2. The number of A Shares, B 
Shares, Senior Notes and Convertible Notes to be issued to CFH and the Partner (as 
applicable) will be determined in accordance with Schedule 2. 

7.2 Limitation on issues of securities 

(a) For the avoidance of doubt, no Shares or Notes will be issued to the Partner in relation 
to any funding the Partner provides in relation to cost over-runs where the actual total 
cost of acquiring the Company’s: 

(i) New Communal Infrastructure exceeds the aggregate of CPPPCV multiplied by 
Npassed; and  

(ii) New Communal Layer 2 Infrastructure exceeds the aggregate of CPPPL2 

multiplied by Npassed. 

7.3 Inter-Candidate Area Backhaul 

(a) If the Partner is prepared to fully fund the building of the Inter-Candidate Area 
Backhaul (Inter-Candidate Area Backhaul Build) then the Partner may elect to do 
so. 

(b) In relation to the Inter-Candidate Area Backhaul Build the Company will, subject to the 
Partner complying with the other provisions of this clause 7.3 and in accordance with 
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Schedule 2, issue to the Partner the B Shares or Notes to which the Partner is entitled 
under Schedule 2.   

(c) The Partner is entitled to make an election under this clause 7.3 and will only be paid 
for the Inter-Candidate Area Backhaul in accordance with clause 7.3(b), if the Partner 
continues to comply at all times and in all material respects with its obligation to build 
the Network (excluding the Inter-Candidate Area Backhaul) under the Network 
Deployment Plan. 

(d) Any Inter-Candidate Area Backhaul must be completed in accordance with, and 
comply with, the Network Infrastructure Project Agreement as if the Inter-Candidate 
Area Backhaul was part of the Network built pursuant to the Network Infrastructure 
Project Agreement, including clauses 7 (Contractor Testing), 8 (User Acceptance 
Testing), 9 (Commissioning) and 10 (Acceptance by the LFC) of Schedule 2 (Design 
and Build) of the Network Infrastructure Project Agreement. 

(e) If the Partner fails to comply with clauses 7.3(c) and (d) then the Company may give 
notice to the Partner and the Partner must immediately cease the Inter-Candidate 
Area Backhaul Build until such time as the Company notifies the Partner that it may 
recommence the Inter-Candidate Area Backhaul Build. 

7.4 Issue Price of securities 

All A Shares, B Shares, Senior Notes and Convertible Notes issued to CFH and the Partner 
in accordance with clause 7.1 will, subject to the requirements of the Companies Act, have 
an issue price of $1.00 subject to any adjustment in accordance with clause 9. 

7.5 Timing of issue 

(a) Timing of issue 

Subject to clause 7.5(b), A Shares, B Shares, Senior Notes or Convertible Notes will 
be issued to CFH and the Partner immediately upon payment (or deemed payment in 
respect of funding described in clause 6.3(a)) of the relevant funding in accordance 
with clause 6.3. 

(b) Timing for issue of securities 

In relation to the issue of B Shares, Senior Notes or Convertible Notes to the Partner 
in respect of funding provided in accordance with items 4 and 5 of Schedule 2, 
notwithstanding that such funding may already have been provided by the Partner 
through the delivery of End User-Specific Infrastructure, Multi-Dwelling Unit 
Infrastructure and Multi-Business Unit Infrastructure in accordance with the Network 
Deployment Plan, the relevant B Shares or Notes will be issued to the Partner on the 
first Business Day after the end of each quarter of the Financial Year. 

7.6 Conversion of Convertible Notes to B Shares 

At 11.58pm on the last day of the Concession Period, each Convertible Note will 
automatically convert into one B Share in accordance with the Partner Note Facility.   

7.7 Concession Period 

This clause 7 applies only during the Concession Period.  
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8. Transfer or buy back of A Shares 

8.1 Election to transfer or buy back A Shares 

Subject to clause 8.8, the Partner has the right to either: 

(a) acquire all or any of the A Shares held by CFH in accordance with clause 8.2; or 

(b) notify the Company that it wishes the Company to undertake a buy back of A Shares 
from CFH (an A Share Buy Back) in accordance with clause 8.3 as Free Cash Flow 
or funding permits;  

from time to time during the Concession Period.   

8.2 Transfer of A Shares 

(a) Subject to clause 8.4, if the Partner wishes to acquire A Shares from CFH in 
accordance with 8.1(a) the Partner must give CFH written notice of its request: 

(i) 10 Business Days prior to the end of the current quarter; or 

(ii) in the case of any request issued in the last quarter, or part quarter, immediately 
prior to the end of the Concession Period (a Final A Share Notice) 10 Business 
Days prior to the end of the Concession Period.  

The transfer of such A Shares will then occur in accordance with clause 8.8.   

8.3 Buy back of A Shares 

(a) Subject to clause 8.4, if the Partner wishes the Company to undertake an A Share Buy 
Back in accordance with 8.1(b), the Partner must give CFH and the Company written 
notice of its request: 

(i) 10 Business Days prior to the end of the current quarter; or 

(ii) in the case of any request issued in the last quarter, or part quarter, immediately 
prior to the end of the Concession Period (a Final A Share Notice) 10 Business 
Days prior to the end of the Concession Period,  

(b) and subject to the Company receiving funding from the Partner in accordance with 
item 9 of Schedule 2 and the Board of the Company resolving that the Company 
meets the solvency test under the Act, the Company will buy back that number of A 
Shares as set out in the notice.   

(c) The obligation of the Company to undertake an A Share Buy Back is suspended if the 
buy back would breach the Debt Covenants.  

8.4 Suspension of transfer or buy back 

If, prior to the completion of the build of the Network in accordance with the Network 
Deployment Plan, the Partner elects for a transfer to occur under clause 8.1(a) or an A 
Share Buy Back under 8.1(b) that would result in CFH holding less than % of the Total 
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Voting Shares (Minimum Threshold), such transfer shall be suspended until such time as 
CFH holds sufficient A Shares to allow that transfer or buy back to occur without resulting in 
CFH’s shareholding falling below the Minimum Threshold.  In the event that any A Share 
transfers have been suspended and the build of the Network is completed in accordance 
with the Network Deployment Plan, all suspended transfers of A Shares shall be completed 
in accordance with this clause 8 on the date being 5 Business Days after the date of 
completion of the build of the Network. 

8.5 Cancellation of Shares 

The Company agrees to take all steps required to immediately cancel the A Shares bought 
back by the Company under this clause 8.  

8.6 Purchase price 

The purchase price for each A Share to be transferred by CFH to the Partner or bought back 
from CFH by the Company pursuant to clause 8 will be $1.00 per A Share. 

8.7 Lowest price 

For the purposes of section EW 32(3) of the Income Tax Act 2007, the parties agree that: 

(a) the purchase price in clause 8.6 is the lowest price (within the meaning of section EW 
32(3) of the Income Tax Act 2007) that they would have agreed for the sale of the A 
Shares under clause 8.2, on the Agreement Date, if payment for the A Shares had 
been required in full at the time the first right in the contracted property (being the A 
Shares) was transferred; 

(b) the purchase price is the value of the A Shares; and 

(c) they will compute their taxable income for the relevant period on the basis that the 
purchase price under clause 8.6 includes no capitalised interest and they will file their 
tax returns accordingly. 

8.8 Timing of transfer or buy back 

(a) Completion of the transfer of and payment for the A Shares pursuant to clause 8.2 or 
any A Share Buy Back under clause 8.3 will take place: 

(i) contemporaneously on the first Business Day after the end of each quarter of 
the Financial Year; or 

(ii) in the case of a Final A Share Notice, two Business Days prior to the end of the 
Concession Period.  

(b) In the event of a transfer under clause 8.2, CFH will pass to the Partner good title to 
the A Shares purchased, free of all Encumbrances.  

8.9 Concession Period 

This clause 8 applies only during the Concession Period. 

 

PUBLIC VERSION 

 

Shareholders' Agreement Enable Networks Limited 33

9. Adjustments to values 

9.1 Interpretation  

References to an index number for a quarter is a reference to the final index number 
published for that quarter. 

9.2 Adjustment principles 

(a) The issue price for the B Shares in accordance with clause 7.4 will be adjusted at the 
beginning of each Financial Year to reflect the movement in PPI over the four most 
recent consecutive quarters for which information is available. 

(b) The adjustments to the values set out in clause 9.2(a) will be calculated by the 
Company and notified to the Shareholders in writing within 15 Business Days prior to 
the beginning of the relevant Financial Year. 

(c) The values adjusted pursuant to clause 9.2(a) will not be further adjusted if revisions 
to PPI for such quarters are subsequently made by Statistics New Zealand, but such 
revisions will be taken into account in the next adjustment pursuant to clause 9.2(a). 

(d) The parties acknowledge that adjustments under this clause 9 could result in an 
increase or decrease of the values referred to in clause 9.2(a). 

(e) All references to the issue price of B Shares at $1.00 per Share in this Agreement 
shall be read as references to that amount as adjusted in accordance with this clause 
9.   

(f) For the avoidance of doubt, there is no adjustment to the issue price of A Shares 
under this clause 9.   

9.3 Concession Period 

This clause 9 applies only during the Concession Period. 

10. Debt financing 

(a) The Company may only obtain debt financing from the Partner in accordance with this 
Agreement, provided that the Company does not at any time breach the Debt 
Covenants.   

(b) Notwithstanding any other provision of this Agreement, no Notes will be issued to the 
Partner if the issue of the Notes would cause the Company to breach the Debt 
Covenants.   

(c) The Company may not obtain debt financing from any other third party. 
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11. Issue of further securities 

11.1 Concession Period restrictions 

During the Concession Period, the Board may not issue any Shares or other securities other 
than: 

(a) A Shares, B Shares, Senior Notes, Convertible Notes or the Government Share; and 

(b) in the case of A Shares, B Shares, Senior Notes or Convertible Notes, in accordance 
with clause 7 of this Agreement. 

11.2 Pre-emptive rights for issues of Shares after the Concession Period 

(a) First offer to existing Shareholders 

Subject to clauses 11.2(a)(i) and 11.2(a)(ii), if the Company wishes to issue or allot 
any new Shares (New Shares) in the Company after the end of the Concession 
Period, the Company must, by prior notice in writing, offer to each Shareholder its pro 
rata entitlement of the total number of New Shares to be issued (the New Share 
Offer) provided that: 

(i) if any existing Shares do not have rights to receive an offer to acquire New 
Shares or have disproportionate rights to receive an offer to acquire New 
Shares, the offer to acquire New Shares must be made in accordance with the 
relative proportionate entitlements of all Shareholders; and 

(ii) fractional entitlements to New Shares must be disregarded. 

(b) New Share offer 

The notice containing the New Share Offer must specify: 

(i) the number, class and terms of the New Shares offered, including the number 
of New Shares to which the relevant offeree is entitled; 

(ii)  the subscription price and payment terms (including the date on which the 
offeree must pay the subscription amount to the Company (Subscription 
Date)); and 

(iii) the date (being not less than 15 Business Days and not more than 30 Business 
Days or such longer period as may reasonably be required to obtain any 
necessary approvals or consents of any Government Authority) (the Closing 
Date) by which the offeree must give a notice to the Company containing the 
details set out in clause 11.2(c) (Acceptance Notice). 
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(c) Acceptance Notice 

Each Acceptance Notice must state: 

(i) whether or not the offeree wishes to purchase the offeree’s entitlement or some 
lesser number of New Shares; and 

(ii) if the offeree wishes to purchase all of the offeree’s entitlement, whether or not 
the offeree also wishes to purchase any New Shares offered to, but declined by, 
other offerees (the Declined New Shares), and if so, the number of Declined 
New Shares the offeree wishes to acquire. 

(d) Allocation of Declined New Shares 

If, and to the extent that, an offeree does not accept their entitlement to New Shares 
under the New Share Offer their entitlement to New Shares will be used for satisfying 
requests for Declined New Shares received from other offerees upon the basis that 
the New Shares not claimed will be allocated to such offerees who have requested 
Declined New Shares in proportion to their existing shareholding, but no offeree will be 
allocated more Declined New Shares than the number requested by that offeree. 

(e) Notification of Allocation 

Within five Business Days of the Closing Date, the Company will send a notice to each 
Shareholder advising them of: 

(i) the allocation of New Shares amongst the Shareholders; and 

(ii) if that Shareholder has accepted the New Share Offer, the number of New 
Shares which the Shareholder has been allocated, the total subscription amount 
payable by that Shareholder to the Company and the Subscription Date. 

(f) Subscription 

On the Subscription Date: 

(i) each offeree who has been allocated Shares under the New Share Offer must 
pay the relevant subscription price for the New Shares allocated to it by the 
Company and any third party subscribing for New Shares in accordance with 
clause 11.2(g) must deliver to the Company an Accession Deed duly executed 
by that third party; and 

(ii) the Company must take all actions required to issue the New Shares to the 
relevant Shareholders. 

(g) CFH substitution right 

If CFH decides not to take up its pro rata entitlement to the New Shares, it will offer 
that entitlement to the Partner (and this clause 11.2 will apply to that offer to the 
Partner as if it were the Partner’s pro-rata entitlement).  If the Partner decides not to 
take up that offer, CFH may (subject to the requirements in clause 11.4 being 
complied with) arrange for a third party to subscribe for some or all those New Shares 
not taken up on the same terms and conditions.  In those circumstances, CFH must 
provide a notice to the Company advising the details of the third party to whom the 
relevant New Shares are to be issued and CFH must procure that the third party 
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delivers to the Company an Acceptance Notice in accordance with clause 11.2(c).  
Upon delivery of that Acceptance Notice to the Company, the relevant third party 
(rather than CFH) will be deemed to be the accepting Shareholder for the purposes of 
this clause 11.2. 

11.3 Issues of New Shares to third parties after the Concession Period 

(a) Offer to a third party 

If the offer for all of the New Shares is not accepted pursuant to clauses 11.2(a), 
11.2(b) and 11.2(g), the Board may (but is not obliged to) offer any remaining New 
Shares to a third party provided that, while CFH is a Shareholder, such third party 
must first be approved in writing by CFH, such approval not to be unreasonably 
withheld. 

(b) Conditions of offer 

Any offer made under clause 11.3(a), must be made: 

(i) on substantially the same terms as those offered to existing Shareholders under 
the New Share Offer and within the period ending 60 Business Days after the 
date that the last offer under clause 11.2(b) was rejected; and  

(ii) on the condition that the third party duly executes and delivers to the Company 
an Accession Deed. 

11.4 Accession Deed and approval 

The Board must not allot, issue or transfer any Shares to any person that is not already a 
Shareholder unless and until: 

(a) the Board has passed a resolution approving the proposed allottee or transferee (as 
relevant);  

(b) if at the time of such allotment, issue or transfer, CFH is a Shareholder, CFH has 
approved in writing the proposed allottee or transferee; and 

(c) the proposed allottee or transferee (as relevant) has executed, and delivered to the 
Company, an Accession Deed binding it to the terms and conditions of this Agreement 
(as may be modified by that Accession Deed).  

11.5 Existing rights of Shareholders 

(a) The Shareholders acknowledge that any issue by the Company of further Shares 
ranking equally with, or in priority to, existing Shares whether as to voting rights, 
distribution or otherwise, is deemed not to be an action affecting the rights attaching to 
the existing Shares provided the issue is made in accordance with this Agreement. 

(b) Each Shareholder acknowledges that if it does not participate in full in respect of any 
offer of Securities in accordance with clause 11.2, its interest in the Company may be 
diluted. 
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11.6 Application to other securities issues and amended issue terms 

This clause 11.2(a) applies with the necessary changes: 

(a) if the terms upon which any New Shares are to be issued are changed after they are 
first offered to existing Shareholders under clause 11.2(a); and 

(b) to any proposed issue or allotment of securities by the Company (other than Shares). 

12. Dealing with Shares 

12.1 General restrictions 

During the term of this Agreement: 

(a) no Shareholder may transfer any legal or beneficial interest in any of its Shares, or 
agree to do so (whether conditionally or otherwise), unless the transfer complies with 
this Agreement, the Constitution, the Network Infrastructure Project Agreement and 
the Network Infrastructure Assets Transfer Agreement;  

(b) no Shareholder may create or permit to subsist an Encumbrance over any of its 
Shares without the prior consent of the other Shareholders;  

(c) no Shareholder may transfer any legal or beneficial interest in, and no person other 
than CFH or the Partner may acquire any legal or beneficial interest in, any Shares 
unless and until that proposed acquirer of a legal or beneficial interest in Shares has: 

(i) been approved by a resolution of the Board; and  

(ii) if at the relevant time CFH is the holder of at least one Share, been approved in 
writing by CFH (such approval not to be unreasonably withheld by CFH); and 

(iii) has signed and irrevocably delivered to the Company an Accession Deed 
binding it to the terms and conditions of this Agreement (as may be modified by 
that Accession Deed); and 

(d) notwithstanding any other provision of this Agreement, no Shareholder may transfer 
any legal or beneficial interest in any Shares to any person in contravention of clause 
5.8 of the Constitution. 

12.2 Permitted transfers 

Notwithstanding any other provision in this Agreement but subject to clause 5.8 of the 
Constitution:   

(a) Unanimous approval 

except as otherwise set out in this clause 12.2, each Shareholder may, either during 
or after the Concession Period, transfer legal or beneficial ownership of its Shares with 
the unanimous prior written consent of each of the other Shareholders (which consent 
may be withheld at each other Shareholder’s absolute discretion);  
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(b) Transfer or buy back of A Shares to the Partner  

During the Concession Period, CFH may transfer A Shares to the Partner or the 
Company may buy back A Shares from CFH in accordance with clause 8; 

(c) Change of Control Event 

either during or after the Concession Period, CFH may sell any of its Shares to a third 
party under clause 13 and, if applicable, any of the Change of Control Shareholder’s 
Shares may also be sold to the same third party under that clause; 

(d) Material Adverse Event 

either during or after the Concession Period, any of the Partner’s Shares and, if 
applicable, CFH’s Shares may be sold under clause 14.3; 

(e) Insolvency Event 

either during or after the Concession Period, CFH or, if applicable, a third party may 
acquire in accordance with clause 14.5 the Shares of the Insolvent Shareholder;  

(f) Exercise of Partner Call Option or CFH Put Option 

the Partner may, either during or after the Concession Period, acquire any of CFH’s 
Shares under the exercise of either the Partner Call Option or the CFH Put Option;  

(g) Tag Along Rights and Drag Along Rights 

each Shareholder may, after the Concession Period, transfer Shares in accordance 
with the Tag Along Rights or the Drag Along Rights; and 

(h) Compliance with pre-emptive rights 

each Shareholder may, after the Concession Period, transfer Shares in accordance 
with the procedure set out in clause 18. 

12.3 Power of attorney 

(a) Appointment of CFH 

As additional security for the performance of its obligations under this Agreement, 
each other Shareholder irrevocably and unconditionally appoints CFH as its attorney 
to complete and execute such instruments for and on its behalf as the attorney in its 
absolute discretion considers necessary or desirable in order to implement any 
transfer of Shares undertaken in accordance with clause 12.2. 

(b) Ratification of acts 

Each other Shareholder agrees to ratify and confirm whatever the attorney lawfully 
does, or causes to be done, under the appointment. 
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(c) Indemnity 

Each other Shareholder agrees to indemnify the attorney against all claims, demands, 
costs, charges, expenses, outgoings, losses and liabilities arising in any way in 
connection with the lawful exercise of all or any of the attorney’s powers and 
authorities under this appointment. 

(d) Termination 

This power of attorney shall remain in force until this Agreement is terminated in 
respect of the rights and obligations of the relevant Shareholder. 

12.4 Negative Pledge 

For so long as the Guarantor and certain of its subsidiaries are subject to a “negative pledge” 
covenant in favour of financiers which prohibits the creation of security interests, the 
Guarantor shall not create any security interest over Shares held by the Partner.  

12.5 Security Interest   

(a) If at any time the Guarantor or the Partner are no longer prohibited from creating a 
security interest over Shares held by the Partner, the Partner shall grant CFH a first-
ranking security interest (as defined in the Personal Property Security Act 1999) over 
all Shares held by it from time to time.   

(b) If the Guarantor breaches clause 12.4 and grants any prior ranking security interest 
over the Shares held by the Partner to a third party, the Guarantor shall procure that 
each party in whose favour such a security interest is granted acknowledges, and 
agrees to be subject to and bound by the provisions of this Agreement as if it was the 
Partner by entering into a document with CFH in a form reasonably acceptable to 
CFH. 

12.6 Government Share 

(a) For the avoidance of doubt, none of the arrangements set out in this clause 12 shall 
apply to or in respect of the Government Share. 

(b) The parties each acknowledge that the Government Share will be retained by the 
Government Shareholder even after CFH has ceased to be a Shareholder. 

(c) The Government Share will not convert into another class of Share or other security at 
any time. 

12.7 Initial public offering 

The Shareholders acknowledge and agree that if a Shareholder wishes to seek to conduct 
an initial public offering in respect of the Company after the Concession Period, the 
Shareholders will work together to appraise the merits of the terms of the proposed initial 
public offering and determine whether it is appropriate for the Company and the 
Shareholders. 
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12.8 Cost Savings 

(a) If a Cost Saving in relation to Communal Infrastructure is determined pursuant to 
clause 3.8 of Annexure 1 of Schedule 6 of the Network Infrastructure Project 
Agreement, then within 15 Business Days of such determination being made: 

(i) the Partner must refund to the LFC in cash a portion of the cash amounts paid 
to the Partner in accordance with clause 4.2(b)(iii) of Schedule 6 of the Network 
Infrastructure Project Agreement which is equal to the Cost Saving (Refund);  

(ii) the Company will, subject to receiving the Refund from the Partner: 

(A) use the Refund, up to the aggregate issue price of the total A Shares 
issued to the Partner as consideration for New Communal Infrastructure 

(Partner’s Refund), to: 

a. repay Convertible Notes in the first instance;  

b. repay Senior Notes in the second instance; and 

c. if the value of all Notes on issue is less than the value of the 
Partner’s Refund,  undertake a share buy-back in accordance with 
the Companies Act of A Shares held by the Partner; and 

(B) if the Refund is greater than the Partner’s Refund, use the portion of the 
Refund remaining after the repayment of Notes and buy back of A Shares 
under clause 12.8(a)(ii)(A) (CFH Refund), undertake a share buy-back in 
accordance with the Companies Act of A Shares held by CFH equal in 
value to the CFH Refund.  

(b) The A Shares will be brought back at a purchase price of $1.00 per A Share, being the 
original issue price. 

(c) The Shareholders will, and will procure that the Directors who they have appointed 
will, to the extent permitted by law, pass all resolutions and sign all certificates 
required under the Companies Act to authorise such share buy-back. 

13. Change of Control Event 

13.1 Conversion of Convertible Notes  

If a Change of Control Event occurs in relation to a Shareholder other than CFH (whether 
during or after the Concession Period) without the prior written consent of CFH (which during 
the Concession Period CFH may withhold in its sole discretion and following the Concession 
Period must not be unreasonably withheld), the Convertible Notes will automatically convert 
into B Shares in accordance with the terms of the Partner Note Facility. 
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13.2 CFH disposal and drag rights 

Following the conversion of the Convertible Notes into B Shares under clause 13.1, CFH will 
be entitled to: 

(a) CFH disposal and drag rights 

(i) sell some or all of its Shares (at its absolute discretion) to a Third Party Buyer 
without having to comply with the restrictions in clause 18, but subject to the 
requirements of clause 13; and 

(ii) in connection with any sale of its Shares under clause 13.2(a)(i), require the 
Shareholder subject to such Change of Control Event (the Change of Control 
Shareholder) to sell the same proportion of its Shares as CFH is selling (at 
CFH’s absolute discretion) as part of that transaction (without having to comply 
with the restrictions in clause 18 but subject to the requirements of clause 13); 
or 

(b) CFH acquisition rights 

require the Change of Control Shareholder to sell all of its Shares to CFH (or a 
Related Party) at Adjusted Fair Value (to be determined in accordance with clause 
17). 

13.3 Disposal Notice 

If CFH wishes to exercise all or any of its rights under clause 13.2(a), it must give a written 
notice (Disposal Notice) to the Change of Control Shareholder within 40 Business Days of 
CFH becoming aware of the Change of Control Event stating its intention to sell some or all 
of its Shares as a result of the Change of Control Event and specifying: 

(a) the proportion of its Shares that it proposes to sell (the Relevant Shares); 

(b) the sale price for the Relevant Shares; 

(c) the settlement date for the sale; 

(d) the other material terms and conditions of the proposed sale; and 

(e) the name of the Third Party Buyer, 

and requiring the Change of Control Shareholder to sell the same proportion of its shares 
(the Disposal Shares) to the Third Party Buyer on the terms and conditions set out in the 
Disposal Notice (subject to clause 13.4) at the same time as CFH sells the Relevant Shares 
to the Third Party Buyer. 

13.4 Same terms and conditions 

The terms and conditions applying to the sale of the Disposal Shares must be no less 
favourable to the Change of Control Shareholder than the terms and conditions applicable to 
the sale of the Relevant Shares, including in respect of price per Share, the extent of any 
warranties and indemnities and the liability limitations to apply. 
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13.5 Execution of documents  

The Change of Control Shareholder must sign all such documents necessary to sell its 
Disposal Shares to the Third Party Buyer. 

13.6 Completion 

Completion of the sale of the Disposal Shares must take place on the date specified by CFH 
in the Disposal Notice to the Change of Control Shareholder or on such later date as is 
necessary for any regulatory approvals for the implementation of the sale to be obtained, 
except that: 

(a) CFH may not specify a date that is less than 15 Business Days nor more than 100 
Business Days after the date of the Disposal Notice; and 

(b) the date so specified by CFH shall be the same date as the date proposed for 
completion of the sale of the Relevant Shares, unless, in the case of the sale by the 
Change of Control Shareholder, that Shareholder, the Third Party Buyer and CFH 
agree otherwise. 

13.7 Pre-emptive rights do not apply 

If CFH issues a Disposal Notice, the pre-emptive rights under clause 18 shall not apply to 
any transfer of Shares by CFH or the Change of Control Shareholder to the Third Party 
Buyer under this clause 13. 

13.8 No revocation 

A Disposal Notice once given cannot be revoked or withdrawn except that the notice and all 
obligations under it shall lapse if for any reason CFH does not sell the Relevant Shares to 
the Third Party Buyer under the proposed transaction. 

13.9 CFH acquisition rights 

(a) Change of control notice 

If CFH wishes to exercise its rights under clause 13.2(b), it must give a written notice 
(Change of Control Acquisition Notice) to the Change of Control Shareholder within 
40 Business Days of CFH becoming aware of the Change of Control Event stating its 
intention to require the Change of Control Shareholder to sell some or all of its Shares 
under clause 13.2(b) and specifying: 

(i) the number of Shares the Change of Control Shareholder must sell; and 

(ii) the person who will acquire those Shares, being CFH (or a Related Party) or 
another Shareholder. 

(b) Completion 

Completion of the transfer of the Change of Control Shareholder’s Shares the subject 
of the Change of Control Acquisition Notice must take place on the date 20 Business 
Days after the Adjusted Fair Value is determined in accordance with clause 17. 
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14. Material Adverse Event or Insolvency Event 

14.1 Conversion of Convertible Notes 

If an Insolvency Event occurs in relation to a Shareholder, or a Material Adverse Event 
occurs and has not been remedied in full, then notwithstanding any other provision of this 
Agreement, the Convertible Notes will automatically convert into B Shares in accordance 
with the terms of the Partner Note Facility. 

14.2 Suspension of certain rights 

Following the conversion of the Convertible Notes into B Shares under clause 14.1, 
notwithstanding any other provision of this Agreement: 

(a) all rights attached to all of the Partner’s Shares will be suspended (including the right 
to receive dividends and the ability to exercise any votes attaching to such Shares); 

(b) the Partner will not be entitled to transfer any of its Shares;  

(c) the Partner will have no right to appoint any Directors and all Partner Directors holding 
office will cease to have any voting rights and the Partner must procure the immediate 
resignation of all Partner Directors; and 

(d) CFH and any Shareholders, other than the Partner and Government Shareholder will 
solely be entitled to manage and operate the Company in order to achieve the UFB 
Objective as it applies to the Company and the Coverage Area. 

14.3 Material Adverse Event  

Notwithstanding any other provision in this Agreement, if a Material Adverse Event occurs, 
CFH may (without prejudice to any other rights it may have): 

(a) dispose of all (at CFH’s absolute discretion) of its Shares to a Third Party Buyer 
without having to comply with the requirements under clause 18 and CFH will also 
have the right to require the Partner to dispose of the same proportion of its Shares as 
part of that same transaction and the provisions of clauses 13.2 to 13.8 shall apply 
with any necessary changes.  For the avoidance of doubt, the Partner’s Shares must 
be sold on the same terms and conditions as CFH’s Shares (including as to price); or 

(b) require the Partner to transfer some or all of the Partner’s Shares to CFH (or a 
Related Party) for a purchase price equal to the Adjusted Fair Value of those Shares 
(as determined in accordance with clause 17), and clause 18 will not apply to that 
transfer. 
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14.4 Compulsory transfer 

(a) Compulsory Transfer Notice 

If CFH wishes to exercise its rights under clause 14.3(b), it must give a written notice 
(Compulsory Transfer Notice) to the Partner within 40 Business Days of CFH 
becoming aware of the occurrence of the Material Adverse Event stating its intention 
to require the Partner to transfer some or all of its Shares under clause 14.3(b) and 
specifying: 

(i) the number of Shares the Partner must transfer; and 

(ii) the person who will acquire those Shares, being CFH (or a Related Party). 

(b) Completion 

Completion of the transfer of the Partner’s Shares the subject of the Compulsory 
Transfer Notice must take place on the date 20 Business Days after the Adjusted Fair 
Value is determined in accordance with clause 17. 

14.5 Insolvency Event 

(a) Right to acquire 

Notwithstanding any other provision of this Agreement, if any Insolvency Event occurs 
in relation to a Shareholder (the Insolvent Shareholder) other than CFH, CFH will be 
entitled to acquire some or all of the Insolvent Shareholder’s Shares (or nominate a 
Related Company or Third Party Buyer to acquire those Shares) for a purchase price 
equal to Adjusted Fair Value (as determined in accordance with clause 17) and clause 
18 will not apply to that transfer. 

(b) Insolvency Acquisition Notice 

If CFH wishes to exercise its rights under clause 14.5(a), it must give a written notice 
(Insolvency Acquisition Notice) to the Insolvent Shareholder within 40 Business 
Days of CFH becoming aware of the Insolvency Event stating its intention to require 
the Insolvent Shareholder to sell some or all of its Shares under clause 14.5(a) and 
specifying: 

(i) the number of Shares the Insolvent Shareholder must sell; and 

(ii) the person who will acquire those Shares, being CFH (or a Related Party). 

(c) Completion 

Completion of the transfer of the Insolvent Shareholders’ Shares the subject of the 
Insolvency Acquisition Notice must take place on the date 20 Business Days after the 
Adjusted Fair Value is determined in accordance with clause 17. 
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15. Call and put options 

15.1 Partner Call Option 

(a) Grant of option 

In consideration for the payment of $1.00 by the Partner to CFH, receipt of which is 
hereby acknowledged by CFH, CFH grants the Partner the call option set out in this 
clause 15.1 (the Partner Call Option). 

(b) Term of option 

The Partner Call Option will become exercisable by the Partner if CFH ceases to have 
a beneficial interest in 25% or more of the Total Voting Shares. 

(c) Exercise Notice 

If the Partner Call Option becomes exercisable, the Partner may exercise the Partner 
Call Option by giving a written notice to CFH at any time requiring CFH to sell or 
procure the sale of all of the Shares in which CFH has a beneficial interest, free from 
all Encumbrances and together with all rights attaching to them, at the Fair Value 
determined as at the date of such notice. 

(d) Fair Value 

CFH and the Partner will use all reasonable endeavours to agree the Fair Value for 
the relevant Shares for the purposes of clause 15.1(c) as soon as practicable and on 
the basis of the principles set out in clause 17.  If they are unable to agree on that Fair 
Value within ten Business Days of the date the notice is given under clause 15.1(c) 
above, then either CFH or the Partner may refer the matter for determination under 
clause 17 (with the Fair Value determined under that clause being deemed to be the 
purchase price for the relevant Shares). 

(e) Completion of sale   

The sale of all of CFH’s Shares must be completed within five Business Days of the 
date that the Fair Value for those Shares is agreed by CFH and the Partner or 
determined under clause 17. 

This clause 15.1 will be deemed to apply to each other Shareholder (except the Partner) in 
addition to CFH, where that other Shareholder holds less than 10% of the Total Voting 
Shares. 

15.2 CFH Put Option 

(a) Grant of option 

In consideration for the payment of $1.00 by CFH to the Partner, receipt of which is 
hereby acknowledged by the Partner, the Partner grants CFH the put option set out in 
this clause 15.2 (the CFH Put Option). 
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(b) Term of option 

The CFH Put Option will become exercisable by CFH if CFH ceases to have a 
beneficial interest in 10% or more of the Total Voting Shares. 

(c) Exercise notice 

If the CFH Put Option becomes exercisable, CFH may exercise the CFH Put Option 
by giving written notice to the Partner at any time requiring the Partner to purchase all 
of the Shares in which CFH has a beneficial interest, free from all Encumbrances and 
together with all rights attaching to them, at the Fair Value determined as at the date 
of such notice.  

(d) Fair Value 

CFH and the Partner will use all reasonable endeavours to agree the Fair Value for 
the relevant Shares for the purposes of clause 15.2(c) as soon as practicable.  If they 
are unable to agree on that Fair Value within ten Business Days of the date the notice 
is given under clause 15.2(c), then either CFH or the Partner may refer the matter for 
determination under clause 17 (with the Fair Value determined under that clause 
being deemed to be the purchase price for the relevant Shares). 

(e) Completion of sale 

The sale of the relevant Shares must be completed within five Business Days of the 
date that the Fair Value for those Shares is agreed or determined under clause 17. 

This clause 15.2 will be deemed to apply to each other Shareholder (except the Partner) in 
addition to CFH, where that other Shareholder falls below 10% of the Total Voting Shares. 

16. Tag and drag along rights 

16.1 Drag Along Rights 

(a) Drag Along Notice 

If after the Concession Period has ended a Shareholder (the Drag Shareholder) is 
proposing to sell the legal and beneficial interest in all of its Shares (the Offered 
Shares) on arm’s length terms to a Third Party Buyer, then subject to the Drag 
Shareholder first complying with clause 18, the Drag Shareholder may give a notice 
(Drag Along Notice) to each other Shareholder who holds of the total 
Shares (the Dragged Shareholders) stating its intention to sell all of its Shares to the 
Third Party Buyer and: 

(i) specifying the price (Sale Price) for the Dragged Shares (as defined below); 

(ii) specifying the proposed settlement date (Settlement Date); 

(iii) specifying the other material terms and conditions of the proposed sale of the 
Dragged Shares (as defined below); 

(iv) specifying the name of the Third Party Buyer; and 
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(v) attaching a copy of the offer by the Third Party Buyer, 

and requiring each Dragged Shareholder to sell all of its Shares (Dragged Shares) to 
the Third Party Buyer on the terms and conditions set out in the Drag Along Notice 
(but subject to clause 16.1(b)) at the same time as the Drag Shareholder sells its 
Shares to the Third Party Buyer.  

(b) Same terms and conditions 

The terms and conditions applying to the sale of the Dragged Shares must be no less 
favourable to the Dragged Shareholders than the terms and conditions applicable to 
the sale of the Offered Shares, including in respect of price per Share, the extent of 
any warranties and indemnities and the liability limitations to apply. 

(c) Execution of documents  

Each Dragged Shareholder must sign all such documents necessary to sell its 
Dragged Shares to the Third Party Buyer in accordance with the terms of the Drag 
Along Notice. 

(d) Completion 

(i) Completion of the sale of the Dragged Shares must take place on the 
Settlement Date or such later date as is necessary for any regulatory approvals 
that are required for the implementation of the sale to be obtained, except that: 

(A) the Drag Shareholder may not specify a date that is less than 15 
Business Days nor more than 100 Business Days after the date of the 
Drag Along Notice; and 

(B) the date so specified by the Drag Shareholder shall be the same date as 
the date proposed for completion of the sale of the Offered Shares, 
unless, in the case of the sale by any particular Dragged Shareholder, 
that Dragged Shareholder, the Third Party Buyer and the Drag 
Shareholder agree otherwise. 

(ii) On the settlement date specified in the Sale Notice: 

(A) each Dragged Shareholder must deliver to the Third Party Buyer title to 
the Dragged Shares free of all Encumbrances; and 

(B) the Drag Shareholder will procure that each of the Dragged Shareholders 
receives the amount calculated as the Sale Price per Share, multiplied by 
the number of Shares sold by that Dragged Shareholder. 

(e) Pre-emptive rights do not reapply 

If the Drag Shareholder has complied with the pre-emptive rights in clause 18 before 
issuing a Drag Along Notice, the pre-emptive rights under clause 18 shall not then 
reapply to any transfer of Shares by the Drag Shareholder or the Dragged 
Shareholders to the Third Party Buyer under this clause 16.1. 
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(f) No revocation 

A Drag Along Notice once given cannot be revoked or withdrawn except that the 
notice and all obligations under it shall lapse if for any reason the Drag Shareholder 
does not sell its Shares to the Third Party Buyer under the proposed transaction. 

16.2 Tag Along Rights 

(a) Sale Notice 

If after the Concession Period has ended a Shareholder (the Tag Shareholder) 
intends to sell some or all of its Shares to a Third Party Buyer and: 

(i) the Tag Shareholder has first complied with the terms of clause 18 and the 
other Shareholders have duly elected not to acquire the relevant Shares in 
accordance with their rights under clause 18; and  

(ii) provided that the Tag Shareholder has not served a Drag Along Notice in 
accordance with clause 16.1,  

then the Tag Shareholder must give a notice in writing (Sale Notice) to each other 
Shareholder (the Offerees) stating its intention to sell some or all of its Shares to the 
Third Party Buyer and specifying:  

(iii) the proportion of its Shares that it wishes to sell to the Third Party Buyer (Sale 
Proportion); 

(iv) the sale price for the Shares; 

(v) the settlement date; 

(vi) the other material terms and conditions of the proposed sale; and 

(vii) the name of the Third Party Buyer. 

(b) Tag Along Notice 

Each Offeree may within ten Business Days of receipt of the Sale Notice give notice 
(Tag Along Notice) to the Tag Shareholder of its wish to sell the Sale Proportion of 
the Shares held by or on behalf of the Offeree at the date of the Sale Notice at the 
Sale Price per Share and otherwise on the terms contained in the Sale Notice.   

(c) No Tag Along Notice provided 

If no Tag Along Notice is received by the Tag Shareholder from any Offeree within ten 
Business Days of receipt of the Sale Notice, then the Tag Shareholder may proceed 
on the terms set out in the Sale Notice to sell the Sale Proportion of its Shares to the 
Third Party Buyer. 

(d) If a Tag Along Notice is received 

If one or more Offerees gives a Tag Along Notice to the Tag Shareholder, then, 
subject to clause 16.2(e), the Tag Shareholder must not sell any of its Shares in 
accordance with the Sale Notice, unless contemporaneously with that sale, all Shares 
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specified in each Tag Along Notice (Tag Along Shares) are sold at the same price 
per Share and on the same terms and conditions as specified in the Sale Notice. 

(e) Purchase of Tag Along Shares by Tag Shareholder 

If the Third Party Buyer is unwilling or unable to purchase any of the Tag Along 
Shares, the Tag Shareholder may, contemporaneously with the sale of its Shares to 
the Third Party Buyer, itself purchase those Tag Along Shares at the same price per 
Share and on the same terms and conditions specified in the Sale Notice except that 
no Offeree will be required to provide the Tag Shareholder with any warranties or 
indemnities in relation to that sale other than market standard warranties relating to 
the title and ownership of the relevant Shares. 

(f) Execution of documents 

Each Offeree who has given a Tag Along Notice must sign all such documents 
necessary to sell its Tag Along Shares to the Third Party Buyer in accordance with the 
terms specified in the Sale Notice. 

(g) Settlement date 

(i) Completion of the sale of the Tag Along Shares must take place on the 
settlement date specified in the Sale Notice or on such later date as is 
necessary for any regulatory approvals that are required for the implementation 
of the sale to be obtained except that: 

(A) the Tag Shareholder may not specify a date that is less than 15 Business 
Days nor more than 100 Business Days after the date of the Sale Notice; 
and 

(B) the date so specified by the Tag Shareholder shall be the same date as 
the date proposed for completion of the sale of the Tag Along Shares, 
unless, in the case of the sale by any particular Offeree, that Offeree, the 
Third Party Buyer and the Tag Shareholder agree otherwise. 

(ii) On the settlement date specified in the Sale Notice: 

(A) each Offeree who has given a Tag Along Notice must deliver to the Third 
Party Buyer or the Tag Shareholder (as applicable) title to the Sale 
Proportion of its Shares free from all Encumbrances; and 

(B) the Tag Shareholder will procure that each Offeree who has given a Tag 
Along Notice receives the amount calculated as the amount paid per 
Share on the sale multiplied by the number of Shares sold by that 
Offeree. 

16.3 Revocation 

A Tag Along Notice once given cannot be revoked or withdrawn except that the notice and 
all obligations under it shall lapse if for any reason the Tag Shareholder does not sell its 
Shares to the Third Party Buyer under the proposed transaction. 
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17. Fair Value of Sale Shares 

If the Fair Value of Shares is required to be determined under clause 13, 14, 15 or 18 the 
following provisions will apply: 

(a) Identity of valuer 

The valuer shall be an independent suitably qualified person appointed jointly by the 
Shareholders or, if the Shareholders cannot agree on the person to be appointed 
within five Business Days of the date on which the need for the Fair Value 
determination arises, an independent suitably qualified person appointed by the 
Chairperson of the New Zealand Institute of Chartered Accountants (or the nominee of 
the Chairperson) after receiving a request in writing from a Shareholder to appoint 
such a valuer. 

(b) Determination of Fair Value 

The valuer appointed under clause 17(a) shall be instructed to issue a decision to 
each Shareholder specifying its determination of the relevant Fair Value as soon as 
practicable and in any event within 20 Business Days after its appointment. 

(c) Principles for valuation  

(i) In determining Fair Value of the relevant Shares, the valuer is to conduct the 
valuation: 

(A) in accordance with valuation standards, practices and principles generally 
accepted in New Zealand; 

(B) on the basis of an arm’s length transaction between an informed and 
willing seller and an informed and willing buyer under no compulsion to 
sell or buy, respectively; 

(C) on the basis that the Company is a going concern and using an 
appropriate valuation methodology;   

(D) with regard to the financial performance, financial position, strategic 
positioning, future prospects, financial projections and projections of the 
Company’s market penetration based on comparable New Zealand and 
international experience and the undertakings of the Company, subject to 
the limitations in clause 17(d)(v); 
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(H) excluding from the valuation any amounts that are held by the Company 
as a result of Liquidated Damages or other damages payments received 
by the Company from the Partner;  

(d) Adjustment to Fair Value of Shares 

If the Adjusted Fair Value of the relevant Shares is required to be determined under 
clauses 13.2(b), 14.3(b) or 14.5(a), the valuer shall determine Fair Value in respect of 
the relevant Shares in accordance with clause 17(c) and the valuer shall further adjust 
that amount to take into account the following matters: 

(i) any costs that would be expected to be incurred by an intermediary or the 
purchaser of the relevant Shares in facilitating the sale of the relevant Shares 
(including but not limited to any brokerage or commission payable to an 
intermediary); 

(ii) the full costs of the valuer in connection with the valuation irrespective of which 
party is to bear such costs under clause 17(g) below; 

(iii) that the ultimate purchaser of the relevant Shares will be a third party purchaser 
that is unrelated to CFH, notwithstanding that CFH may purchase the Shares as 
an interim measure in the absence of a third party purchaser; 

(iv) the costs that would be incurred by CFH in financing the total purchase price for 
the relevant Shares by debt funding: 

(A) at market rates for a commercial entity of comparable size to CFH and 
reflecting, to the extent relevant, that CFH is owned by the Crown but not 
reflecting any support or funding (whether by equity or debt) which CFH 
may or may not receive from the Crown; and 

(B) for a period equal to that within which it is reasonably likely CFH would be 
able to complete a subsequent sale of the relevant Shares to a third party 
purchaser; 

both parties acknowledging that the valuer will not give any consideration to 
whether CFH will or does borrow the funds or incur any actual borrowing costs;  

(v) the above clause17(c)(i)(D) shall not apply and to the extent that the: 

(A) number of Premises connected to the Company’s network; or 

(B) Company’s revenues, 
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are lower than had been budgeted by the Company or lower than what would 
reasonably be expected based on comparable New Zealand and international 
experience and the undertakings of the Company, or has higher costs (“low 
performance”), the forecast cash flows to be used by the valuer: 

(C) will reflect the low performance of the Company; 

(D) will include projected improved performance but only at such later times 
as would be reasonably achieved given the current low performance of 
the Company;  

(E) will take into account the future costs that would be reasonably incurred 
by CFH and any third party purchaser of the relevant Shares in improving 
both the number of Premises connected and the Company’s revenues to 
levels at such future time as would be reasonably expected; and 

(vi) the Partner’s funding obligations under this Shareholders’ Agreement on the 
basis that those obligations will be assumed in full by the purchaser of the 
relevant Shares and will be sufficient to fully complete the Network for the 
Company.  

(e) Valuation binding 

The valuer is to act as an expert and not as an arbitrator in conducting the valuation.  
The Shareholders agree that the Fair Value determined by the valuer, as detailed in 
the decision provided under clause 17.1(a) will be final and binding on each of them in 
the absence of manifest error. 

(f) Provision of information 

The Company and each Shareholder will provide the valuer with all information 
reasonably requested by the valuer in connection with any valuation under this 
clause 17. 

(g) Costs of valuer 

The costs of the valuer in connection with the valuation are to be borne: 

(i) equally by the Intending Seller (as to 50%) and the offerees who wish the sale 
price to be Fair Value (as to 50%) in the case of a valuation required by clause 
18; and 

(ii) equally by CFH (as to 50%) and the Change of Control Shareholder, Insolvent 
Shareholder or the Partner (as applicable) (as to 50%) in the case of a valuation 
required under clause 13, 14 or 15. 

18. Pre-emptive rights for transfers after the Concession Period 

18.1 Transfer Notices 

Subject to clause 12.2, every Shareholder who desires to sell or transfer any legal or 
beneficial interest in Shares in the Company (the Intending Seller) after the Concession 
Period must give notice in writing (a Transfer Notice) to the Board that the Intending Seller 
desires to sell or transfer those Shares.    
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18.2 Contents of Transfer Notice 

The Transfer Notice must specify: 

(a) the number of Shares the Intending Seller intends to sell or transfer (the Specified 
Shares); and 

(b) the sum which the Intending Seller proposes as the sale price of the Specified Shares 
which must be the Fair Value as determined by the Intending Seller using the 
principles set out in clause 17 (the Proposed Sale Price). 

18.3 Board appointed agent 

A Transfer Notice constitutes the Board as the agent of the Intending Seller for the sale of 
the Specified Shares in accordance with the provisions of this clause 18.  A Transfer Notice 
is not revocable by the Intending Seller except as provided in clause 18.7 and clause 18.11. 

18.4 Offer to Shareholders 

Immediately upon receipt of a Transfer Notice, the Board must promptly give written notice to 
Shareholders offering the Specified Shares in accordance with the provisions of this clause 
18.4: 

(a) An offer to acquire must be made by written notice to each of the relevant 
Shareholders, in proportion to their existing Shareholdings.  The notice must state: 

(i) the number of Specified Shares to which the offeree is entitled; 

(ii) the Proposed Sale Price; and 

(iii) the date (being not less than 21 days nor more than 28 days after the receipt by 
the Company of the Transfer Notice) by which the offeree must give notice in 
writing to the Company (Offer Acceptance Notice) containing the details set 
out in clause 18.5. 

(b) If all the offerees do not claim their full entitlements, the unclaimed Shares (Declined 
Shares) must be used to satisfy the requests for Declined Shares.  If there are 
insufficient Declined Shares to satisfy such requests, the Declined Shares must be 
divided among those offerees who requested Declined Shares, in proportion to their 
existing Shareholdings but no Shareholder shall be allocated more Declined Shares 
than the number which that Shareholder has requested. 

(c) If any Specified Shares have not been sold after the procedure set out in the clauses 
18.4(a) and 18.4(b) has been followed, the Company may offer those Shares to any 
Third Party Buyer. 

18.5 Offer Acceptance Notices 

Each Offer Acceptance Notice must state whether or not the offeree: 

(a) wishes to purchase the offeree’s entitlement or some lesser number of Specified 
Shares; 

(b) wishes to purchase any Declined Shares and if so what number; and 
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(c) accepts the Proposed Sale Price or wishes the sale price to be the Fair Value 
determined by an independent expert in accordance with clause 17. 

18.6 Notice to Intending Seller 

After receipt of Offer Acceptance Notices from all offerees or the expiry of the date specified 
in clause 18.4(a)(iii)) (whichever is the earlier) the Board must within five Business Days 
either send to the Intending Seller copies of all Offer Acceptance Notices received or notify 
the Intending Seller that no Offer Acceptance Notices have been received. 

18.7 Intending Seller’s right to withdraw 

If Offer Acceptance Notices are received which do not contain acceptances for all of the 
Specified Shares the Intending Seller may within five Business Days of being given notice 
under clause 18.6, revoke the Transfer Notice by giving a notice in writing to the Board 
(Withdrawal Notice).  If the Intending Seller gives a Withdrawal Notice, the Transfer Notice 
will be revoked and the Intending Seller may, within three months after the Withdrawal 
Notice is given, sell or transfer all of the Specified Shares (but not part only) at a price which 
is not less than the Proposed Sale Price and otherwise on terms no more favourable to a 
Third Party Buyer than the terms offered to the existing Shareholders. 

18.8 Sale and purchase 

Subject to clause 18.11, the Intending Seller will become bound to sell the Specified Shares 
in respect of which Offer Acceptance Notices have been received when: 

(a) Offer Acceptance Notices are given under clause 18.5 which relate to all of the 
Specified Shares in a Transfer Notice; or 

(b) Offer Acceptance Notices are given under clause 18.5 which relate only to some of 
the Shares specified in a Transfer Notice and the Intending Seller does not give a 
Withdrawal Notice under clause 18.7. 

18.9 Purchasers 

The purchasers of the Specified Shares will be determined as follows: 

(a) if all offerees have accepted their entitlements then each offeree will become bound to 
purchase that number of Specified Shares equivalent to that offeree’s entitlement; and 

(b) in any other case: 

(i) each offeree will become bound to purchase that number of Specified Shares 
equal to the lesser of the number of Specified Shares the offeree agreed to 
accept in the offeree’s Offer Acceptance Notice and the number of Specified 
Shares equivalent to the offeree’s entitlement; and 

(ii) each offeree who has agreed to accept Declined Shares and, if more than one, 
pro rata according to their respective entitlements, will become bound to 
purchase that number of Declined Shares. 
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18.10 Price 

If an offeree’s Offer Acceptance Notice states that the offeree accepts the Proposed Sale 
Price that offeree will be bound to purchase the relevant Specified Shares at that price. 

18.11 Fair Value determined by independent expert if no agreement 

If an offeree’s Offer Acceptance Notice states that the offeree does not accept the Proposed 
Sale Price the sale price will be the Fair Value determined in accordance with clause 17.  If 
the valuer fixes the Fair Value at a price below the Proposed Sale Price, the Intending Seller 
may, within five Business Days of being given notice of the valuer’s determination, revoke 
the Transfer Notice by giving a Withdrawal Notice in the same manner as under clause 18.7.  
The provisions of this clause 18 will nevertheless apply to any further attempt by the 
Intending Seller to sell or transfer any Shares. 

18.12 Completion 

Completion of the sale and purchase of the Specified Shares must take place: 

(a) within ten Business Days after the Intending Seller becomes bound to sell all of the 
Specified Shares pursuant to clause 18.8 (if at the Proposed Sale Price); or 

(b) in any other case within ten Business Days after the determination of the Fair Value in 
accordance with clause 17, 

or such later date as is necessary for any regulatory approvals that are required for the 
implementation of the sale to be obtained. 

18.13 Payment 

On settlement: 

(a) the offeree must pay the price for the Shares to the Intending Seller in cleared funds; 
and 

(b) in return, the Intending Seller must deliver to the offeree the signed Share transfer and 
relevant Share certificate (if any). 

18.14 Execution by Company 

If the Intending Seller does not transfer the Shares in accordance with clause 18.13(b), the 
Company shall execute transfers of the Shares on behalf of the Intending Seller and receive 
the price for the Shares. 

18.15 Actions by Company 

Upon receipt of the price for the Shares, the Company must cause the name of the relevant 
offeree to be entered in the Share register as the holder of those Shares and hold the 
amount paid in trust for the Intending Seller. 
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18.16 Validity 

The Board’s receipt is a good discharge to the offeree for the purchase price.  No question 
may be raised as to the title of the offeree to the Shares. 

18.17 Seller’s rights if no Offer Acceptance Notices received 

If an Intending Seller has given a Transfer Notice and no Offer Acceptance Notices are 
received during the Acceptance Period, the Intending Seller may, within three months after 
the expiry of the Acceptance Period, sell or transfer all of the Specified Shares (but not part 
only) to a Third Party Buyer at a price which is not less than the Proposed Sale Price and 
otherwise on terms no more favourable to a purchaser than the terms offered to the other 
Shareholders. 

19. National Partnering Option 

19.1 Potential Benefits 

The Shareholders acknowledge and agree that there are potential benefits in undertaking a 
restructuring of the Company (whether by way of the sale of the assets and liabilities of the 
Company or the issue of new securities or transfer of existing securities to a New Partner) (a 
National Partnering), including some or all of the following: 

(a) the ability to access existing infrastructure (including Communal Infrastructure, 
Communal Layer 2 Infrastructure and End User-Specific Infrastructure) in the 
Coverage Area; 

(b) the ability of the Company to access additional equity funding; 

(c) the ability of the Company to access additional telecommunications expertise;  

(d) ensuring national consistency of the specifications of ultra-fast broadband networks;  

(e) ensuring national consistency in arrangements with retail Service Providers who 
operate largely on a national basis;  

(f) the possibility of reducing costs associated with the build and ongoing management 
and operation of the Network; and 

(g) a national vehicle through which CFH would invest in multiple individual Local Fibre 
Companies. 

19.2 Objectives 

The Shareholders acknowledge and agree that their objectives in undertaking any National 
Partnering are: 

(a) that the Partner  maintains a greater degree of management influence over the 
Company or Network than the New Partner during the Concession Period;  

(b) to maintain a degree of benefits for the community in the Coverage Area;  
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(c) to improve the financial performance of the Company and reduce the investment 
required to be made by both CFH and the Partner; and 

(d) to have a level of participation in the National Partnering which provides some form of 
recognition for the existing Shareholders committing prior to the New Partner to roll-
out the Network, 

provided that any New Partner under a National Partnering: 

(e) will be entitled to acquire or otherwise have rights to at least % but no more than 
% of the total number of Shares on issue at any time (including during or after the 

Concession Period) provided that any shareholding by the New Partner of greater 
than  will need the approval of all Shareholders (such approval not to be 
unreasonably withheld); 

(f) may, subject to the approval of all Shareholders, be entitled to appoint one Director 
and CFH and the Partner will be entitled to appoint three Directors each and there will 
be one Independent Director who will have an additional casting vote in the event of 
any deadlock; 

(g) not be entitled to dividends on its Shares, except after the Concession Period; and 

(h) only enter into arrangements with the Company on arm's length terms. 

19.3 Selection of a New Partner 

The Partner will work together with CFH and the shareholders of the other Local Fibre 
Companies to establish and run a process to select the appropriate New Partner for the 
Company and the other Local Fibre Companies.  The Partner acknowledges and agrees that 
any New Partner must have: 

(a) extensive telecommunications industry knowledge in respect of the development and 
operation of complex Layer 2 Services national networks which have multiple 
interfaces with retail Service Providers; and 

(b) sufficient skills, experience and resources to assist in the planning and delivery of 
Layer 1 Services networks.  

19.4 Negotiations 

The Shareholders acknowledge and agree that CFH will facilitate negotiations in relation to 
any National Partnering with any New Partners. 

19.5 Reasonable endeavours 

If, and when, any New Partner becomes engaged in discussions with CFH regarding its 
involvement in a National Partnering, CFH will use its reasonable endeavours to achieve a 
National Partnering that achieves the benefits and objectives set out in clauses 19.1 and 
19.2. 

19.6 Good faith discussion 

The Partner will enter into good faith discussions with CFH and any New Partner regarding 
undertaking a National Partnering.  The Partner recognises and agrees that in consideration 
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of CFH agreeing to the Partner becoming a Shareholder, it is open and willing to accept a 
New Partner being a Shareholder and will use all reasonable endeavours to ensure a 
National Partnering transaction is concluded successfully. 

19.7 Acknowledgements 

CFH and the Partner acknowledge and agree that, notwithstanding any other provision of 
this Agreement, as part of a National Partnering (but subject to the restrictions set out in 
clause 19.2): 

(a) the New Partner may, but need not, assume some or all responsibility for the design 
and operation of Communal Layer 2 Infrastructure and End User-Specific 
Infrastructure, provided that any increase in costs to the Partner of such design and 
operation will be borne by the New Partner; 

(b) the Company may issue Shares or securities to the New Partner in consideration for 
cash or the acquisition of assets owned (or right to use those assets on a no-cost 
basis or on concessionary terms) by the New Partner (with the value of any such 
contribution to be determined by the Partner, CFH and the New Partner in a manner 
which is co-operative and recognises the reduction in the net cost of building the 
Network under the Network Infrastructure Project Agreement based on the Partner's 
Bill of Materials and the Network Deployment Plan) and such issue will not be subject 
to any of the restrictions or pre-emptive rights set out in clauses 12.1 and 12.2 and 
otherwise in this Agreement; 

(c) CFH may sell its Shares in the Company to the New Partner and the requirements of 
clause 8 and clause 12 shall not apply to the sale of those Shares;  

(d) the values attributed to CPPPC and CPPPC(expected)  will be reviewed as part of agreeing 
the various arrangements to determine if, as a result of the National Partnering, the 
actual costs to be incurred by the Partner in relation to the build of the New 
Infrastructure are likely to be materially less than what was previously assumed for the 
purposes of calculating CPPPC and CPPPC(expected), and CPPPC and CPPPC(expected)will 
be reduced accordingly;   

(e) CFH may reasonably request that the Partner provide such information relating to any 
National Partnering that is relevant to the review under clause 19.7(d); 

(f) the Partner’s existing shareholding in the Company may be diluted, subject to the 
restriction that the Partner’s proportionate shareholding after the dilution in the 
Company must be greater than that of the New Partner;  

(g) subject to clause 19.7(f),the New Partner may assume a portion of CFH’s funding 
obligations under this Agreement; and 

(h) the Partner shall not be in the position where the Partner is financially materially worse 
off, both as a Shareholder and under the Network Infrastructure Project Agreement.  
When making such determination, factors such as the Partner’s reduced funding 
obligations and associated costs, any additional payments received by the Partner as 
part of any National Partnering transaction, and any change to the dividends received 
by the Partner from the Company will be taken into account.  For the avoidance of 
doubt, the fact that the Partner’s shareholding in the Company may be diluted shall 
not in itself mean that the returns expected to be derived by the Partner from its 
investment in the Company have been reduced.   
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19.8 Transfer of Shares 

(a) Notwithstanding any other provision of this Agreement, including this clause 19, but 
subject to the restrictions set out in clause 19.2, CFH may transfer some or all of its 
Shares (including A Shares) to the New Partner without having to: 

(i) obtain the consent of the Partner (or any other Shareholder) to such transfer or 
the approval of the New Partner by the Partner (or any other Shareholder); 

(ii) comply with any of the restrictions or pre-emptive rights set out in clause 12 or 
otherwise in this Agreement relating to the transfer of those Shares. 

(b) In the event of CFH undertaking a transfer of A Shares in accordance with clause 
19.8(a), CFH will procure that the New Partner agrees to assume CFH’s obligations 
under this Agreement in relation to the transfer of those A Shares to the Partner or the 
buy back of those A Shares by the Company in accordance with clause 8, together 
with any other obligations CFH may have in respect of such A Shares. 

19.9 No obligation 

Notwithstanding the other provisions of this clause 19, no Shareholder is under any 
obligation to enter into any binding arrangements (contractual or otherwise) in relation to any 
National Restructure. 

19.10 No Dispute or Deadlock 

For the avoidance of doubt, neither a Dispute nor a Deadlock will arise if the Shareholders 
and the New Partner are unable to agree the terms of any National Partnering and the 
provisions of clause 24 will not apply.  However, clause 24 will apply if the Partner does not 
enter into the negotiations on a good faith basis and does not use all reasonable endeavours 
to ensure such a National Partnering transaction is concluded successfully in accordance 
with the terms set out in this clause 19. 

20. OSS/BSS services 

20.1 ServCo 

Subject to clause 20.7, the Shareholders acknowledge and agree that it is intended that 
Local Fibre Companies, including the Company, will utilise ServCo to ensure national 
consistency in arrangements with Service Providers. ServCo will provide services to the 
Local Fibre Companies, including the Company, and will charge a service fee to be agreed 
with CFH/the Shareholders, to cover the costs of its services. 

20.2 Acknowledgment 

The Partner agrees that: 

(a) it will support and assist in the establishment of ServCo; and 

(b) the New Partner will also play a role in relation to ServCo and will be a cornerstone 
shareholder of ServCo.  



 

PUBLIC VERSION 

 

Shareholders' Agreement Enable Networks Limited 60

20.3 Structure of ServCo 

The structure and business of ServCo shall be as recorded in the terms sheet and business 
plan set out in Annexure I (ServCo Business Plan). CFH and the Partner shall as soon as 
practicable after the Agreement Date negotiate in good faith with a view to agreeing upon all 
matters necessary for ServCo to be established and commence operation. If CFH and the 
Partner are unable to agree on any matter relating the establishment of ServCo (other than 
the terms of any contract to be entered into between the Company and Local Fibre 
Companies and ServCo (an Outstanding Matter)) clause 20.4 shall apply. 

20.4 Resolution 

All Outstanding Matters shall be determined by a suitably qualified independent person (who 
may be an engineer, accountant or lawyer) appointed by agreement between the Partner 
and CFH. If the Partner and CFH are unable to agree on the independent person, the 
independent person shall be appointed by the President of the Arbitrators and Mediators 
Institute of New Zealand Inc or his or her nominee taking into account the requirements in 
clause 20.6(b). Each independent person shall act as expert and not as an arbitrator, and his 
or her decision shall be final and binding on the parties. In reaching a decision in respect of 
any Outstanding Matter the independent person shall have regard to: 

(a) the provisions of the terms sheet and business plan set out in Annexure I; and 

(b) what in the opinion of the independent person would be agreed between parties with 
equivalent bargaining power negotiating at arms length. 

The fee of the independent person shall be borne by CFH and the Partner in equal shares. 

20.5 Action 

CFH and the Partner shall take all steps necessary to give effect to matters agreed between 
them pursuant to clause 20.3 or determined by an independent person pursuant to clause 
20.4. 

20.6 Other Parties 

CFH and Enable acknowledge that Local Fibre Companies are to become shareholders in 
ServCo, but that the Partner as defined in each of the constitutions of the Local Fibre 
Companies (each an LFC Partner) will actively participate in negotiating and agreeing the 
ServCo Business Plan. CFH and Enable will cooperate to ensure that: 

(a) the LFC Partners may participate in the negotiations referred to in clause 20.3; and 

(b) if matters are required to be resolved under clause 20.4, the same person or persons 
is or are appointed to resolve matters outstanding between CFH on the one hand, and 
Enable and the LFC Partners on the other hand.  
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21. Reporting requirements 

21.1 Annual financial reports 

The Company must: 

(a) cause its financial affairs to be audited at the end of each Financial Year in 
accordance with applicable law; 

(b) cause its financial statements to reflect NZ IFRS as consistently applied by the 
Company and approved by the Board; and 

(c) make available to each Director and each Shareholder as soon as possible and in any 
event within 4 months after the end of each Financial Year, a copy of the Company’s 
audited financial statements, directors’ report and auditor’s report of the Company, as 
at the end of that Financial Year (including all reasonable detail) prepared in 
accordance with applicable law and NZ IFRS. 

21.2 Monthly and quarterly financial reports 

(a) The Company must provide to each Director within 15 Business Days after the end of 
each month: 

(i) the Company’s management financial statements for that month and the year to 
date as at the last day of that month (including a detailed consolidated profit and 
loss account, balance sheet and cash flow statement for that month); and 

(ii) revised monthly forecast profit and loss accounts, balance sheets and cash flow 
statements for the remainder of the then current Financial Year, 

together with a management report as to the operational and strategic matters arising 
during that period. 

(b) The Company must provide to each Director within 30 Business Days after the end of 
each quarter of the Financial Year, unaudited quarterly management financial 
statements for the immediately preceding quarter, comprising at least: 

(i) a profit and loss statement and cash flow statement for the immediately 
preceding quarter; 

(ii) a balance sheet as at the end of the immediately preceding quarter; 

(iii) commentary on the financial performance for the immediately preceding 
quarter; and 

(iv) a quarterly management report regarding variations from the current Business 
Plan. 
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(c) The statements and information referred to in clauses 21.2(a) and (b) are: 

(i) to the extent practicable to be prepared in accordance with NZ IFRS as 
consistently applied by the Company and approved by the Board; and 

(ii) in any event to be prepared in a manner which provides a true and fair view of 
the Company as at the date and for the period to which they relate. 

21.3 Governmental reporting requirements 

The Company must: 

(a) comply with all reporting obligations under applicable law (including under the Official 
Information Act 1982); 

(b) comply with all applicable Crown audit requirements imposed by law (including any 
additional audit requirements arising as a result of CFH’s shareholding in the 
Company);  

(c) provide any assistance or information reasonably requested from time to time by CFH 
or the Government Shareholder for the purpose of enabling each or both of them to 
comply with any reporting, audit or other obligations under applicable law; 

(d) while CFH is a Shareholder, within 30 days of 30 June and 31 December of each 
Financial Year, provide CFH with the reporting information requested by CFH from 
time to time.  That information will include pricing, cost and revenue information and 
the Company’s asset register (including GIS mapping); 

(e) while CFH is a Shareholder, provide the Crown Ownership Monitoring Unit with any 
information which it requests in accordance with its guidelines from time to time; and 

(f) while CFH is a Shareholder, make a public announcement regarding any major 
transaction (as defined in section 129 of the Companies Act) which the Company 
enters into within two Business Days of entering into such transaction. 

21.4 Information and maintenance of records 

(a) The Company must maintain books, records and reports in accordance with 
applicable law including, but not limited to, the Companies Act, the Income Tax Act 
2007 and the Goods and Services Tax Act 1985. 

(b) Each Shareholder will have access at all reasonable times to the books and records of 
the Company. 
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22. Non-compete 

22.1 Partner’s undertaking 

22.2 Exceptions 
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22.3 Restraints and undertakings reasonable 

23. Confidentiality  

Each Shareholder shall at all times keep confidential and secure, and not directly or 
indirectly make, or allow to be made, any disclosure or use of any information which is of a 
confidential nature directly or indirectly obtained from any other Shareholder or the 
Company, or developed or held for the purposes of the Company, except to the extent: 

(a) required by law or for the purpose of any judicial proceedings; 

(b) necessary to obtain the benefit of, or to carry out any obligation under, this Agreement 
(including in connection with any arbitration process under clause 24);  

(c) disclosed to its directors, officers, employees, professional advisers, bankers, 
financiers or auditors on a need to know basis;  

(d) that the information is or becomes public without breach by a Shareholder of its 
confidentiality obligations under this clause or at law;  

(e) disclosed on a confidential basis to a bona fide potential purchaser of its Shares (or 
the potential purchaser’s employees, officers, directors, professional advisers and 
potential providers of debt, equity or other financing); or 

(f) authorised in writing by the party who provided the information, 

provided that the disclosing Shareholder will procure that each person to whom any 
confidential information is disclosed under paragraphs (c) or (e) above complies with the 
undertakings in this clause 23 as if named in place of that Shareholder. 

24. Disputes and Deadlock  

24.1 Initial process 

If a Dispute or Deadlock arises or occurs, each Shareholder must use its reasonable 
endeavours to resolve that Dispute or Deadlock through good faith negotiations and informal 
dispute resolution techniques within 20 Business Days after the date on which the Dispute or 
Deadlock arose (the Initial Negotiation Period). 

24.2 Escalation 

If the Dispute or Deadlock is not resolved by the Shareholders by the end of the Initial 
Negotiation Period, then the unresolved Dispute or Deadlock shall be referred to the 
respective Chief Executive Officers of CFH and the Partner (and the Chief Executive Officers 
of any other Shareholders) who will use their best efforts to resolve the unresolved Dispute 
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or Deadlock within 20 Business Days of the end of the Initial Negotiation Period (the Second 
Negotiation Period). 

24.3 Binding arbitration for unresolved Disputes 

(a) Matters referred to arbitration 

If a Dispute is not resolved under clause 24.2 by the end of the Second Negotiation 
Period, then any Shareholder who is a party to the Dispute may give written notice to 
the other Shareholder(s) involved in the Dispute requiring that the unresolved Dispute 
be referred to arbitration for determination in accordance with this clause 24.3. 

(b) Conduct of arbitration 

In the event of a submission to arbitration under clause 24.3(a), a single arbitrator will 
conduct the arbitration pursuant to the Arbitration Act 1996 (and protocols of the 
Arbitrators’ and Mediators’ Institute of New Zealand, Inc.) (together the Arbitration 
Act), provided that: 

(i) the arbitrator will be such person as the Shareholders involved in the Dispute 
may agree upon in writing or, failing agreement being reached within three 
Business Days of the date upon which the notice is given under clause 23.3(a), 
the person appointed as arbitrator by the President or Vice-President of the 
Arbitrators’’ and Mediators’ Institute of New Zealand, Inc. (or his or her 
nominee) after receiving a request in writing from any Shareholder involved in 
the Dispute to appoint an arbitrator; 

(ii) the place of arbitration will be Auckland, New Zealand;  

(iii) the law applicable to the substance of the dispute will be New Zealand law; 

(iv) the arbitrator will decide the dispute in accordance with New Zealand law and 
conduct the arbitration in accordance with the Arbitration Act and the rules 
contained in the First and Second Schedules to the Arbitration Act will apply, 
subject to the following exceptions: 

(A) to the extent that the notice provisions in this Agreement are inconsistent 
with article 3 of the First Schedule, the notice provisions of this 
Agreement apply; 

(B) for the purposes of article 15(3) of the First Schedule, any order or ruling 
of an arbitrator made prior to the replacement of that arbitrator under 
article 13 of the First Schedule will be invalid; 

(C) the relevant parties agree that either relevant party may request the 
arbitral tribunal under article 33(1)(b) of the First Schedule to give an 
interpretation of a specific point or part of an award; 

(D) articles 1(4) and 1(5) of the Second Schedule will not apply to override 
the provisions in clause 23.3(b)(i) for the appointment of the arbitrator; 

(E) the arbitration will not involve an inquisitorial process such as the 
arbitrator interviewing witnesses of his or her own choosing (so that 
article 3(1)(a) of the Second Schedule will not apply); 
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(F) the High Court may determine any question of law which arises from the 
arbitration if it is satisfied that the determination of the question of law 
concerned may either: 

a.  produce a substantial savings in costs to the relevant parties; or 

b. having regard to all the circumstances, substantially affect the rights 
of one or more of the relevant parties, 

(so that articles 4(2)(a) and 4(2)(b) of the Second Schedule will apply in the 
alternative, not cumulatively); 

(v) the arbitrator’s award will be an award with reasons (which will form part of the 
award) and will be final and binding on the relevant parties, provided that either 
relevant party may appeal to the High Court on any question of law arising out 
of the award; 

(vi) the relevant parties’ own costs and the costs of the award in relation to the 
arbitration will be borne in the manner determined by the arbitrator and, in the 
absence of such determination, each relevant party will bear its own costs and 
an equal share of the costs of the arbitration; and 

(vii) subject to clause 24.5, neither relevant party will bring any court proceedings 
relating to the dispute or any part of it. 

24.4 Unresolved Deadlocks 

(a) Processes 

If a Deadlock is not resolved under clause 24.2 by the end of the Second Negotiation 
Period, then any Shareholder may: 

(i) in the case of a Deadlock arising during the Concession Period, with the prior 
written agreement of both CFH and the Partner refer the unresolved Deadlock 
to mediation in accordance with clause 24.4(b); or 

(ii) in the case of a Deadlock arising after the Concession Period has ended, give 
written notice to all other Shareholders requiring the process set out in clause 
24.4(c) to be complied with. 

(b) Mediation  

(i) If this clause 24.4(b) applies, the Shareholders will try to resolve the Deadlock 
by a mediation conducted by a single mediator, in accordance with the terms of 
the LEADR New Zealand Inc. Standard Mediation Agreement and at a fee to be 
agreed by the parties. 

(ii) The mediator will be such person as the Shareholders may agree upon in 
writing or, failing agreement being reached within three Business Days of the 
date upon which the notice is given under clause 24.4(a)(i), the mediator will be 
chosen and the mediator’s fee determined by the chairperson for the time being 
of LEADR New Zealand Inc. (or his or her nominee). 
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(c) Acquisition Notice 

If this clause 24.4(c) applies, any Shareholder (the Server) is entitled to give notice in 
writing (an Acquisition Notice) to the other Shareholders (the Receiving Parties) at 
any time while the Deadlock remains unresolved offering to purchase all (but not some 
only) of the Shares beneficially owned by the Receiving Parties at a price per Share 
nominated by the Server in the Acquisition Notice (the Acquisition Price). 

(i) Response Notice 

Within 20 Business Days of receiving an Acquisition Notice, each Receiving 
Party, by notice in writing to the Server (a Response Notice), is entitled to 
either: 

(A) elect to purchase that number of Shares beneficially owned by the Server 
equal to that Receiving Party’s pro rata entitlement based on their 
existing shareholding at a price per Share equal to the Acquisition Price; 
or 

(B) elect to sell all (but not some only) of the Shares beneficially owned by 
that Receiving Party to the Server at a price per Share equal to the 
Acquisition Price.   

(ii) Deemed Response 

If a Receiving Party does not serve a Response Notice on the Server within the 
period referred to in clause 24.4(c)(i), that Receiving Party will be deemed to 
have elected to sell all (but not some only) of the Shares beneficially owned by 
that Receiving Party to the Server at a price per Share equal to the Acquisition 
Price. 

(iii) Purchase and transfer obligations 

On service of the Response Notice or on deemed response under 
clause 24.4(c)(ii) (as applicable), the parties are respectively bound to purchase 
or transfer accordingly and completion of the transfer and purchase will take 
place on the tenth Business Day after such event (or such later date as is 
necessary for any regulatory approvals for the implementation of the sale to be 
obtained). 

(iv) No withdrawal of Acquisition Notice 

An Acquisition Notice is not capable of being withdrawn without the consent in 
writing of all of the Receiving Parties. 

24.5 No litigation 

All Disputes and Deadlocks must be dealt with in accordance with this clause 24 and no 
Shareholder is entitled to bring legal proceedings in respect of a Deadlock or a Dispute in 
any court unless: 

(a) all Shareholders agree otherwise in writing; or 

(b) the legal proceedings comprise an application for any urgent equitable or other urgent 
remedy.  
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25. Termination 

25.1 Termination events 

This Agreement will terminate automatically:  

(a) upon completion of any transfer of Shares in accordance with this Agreement which 
results in all of the Shares (other than the Government Share) being held by one 
Shareholder; 

(b) if all Shareholders agree in writing to terminate this Agreement; 

(c) in respect to a Shareholder, upon that Shareholder ceasing to have a legal or 
beneficial interest in any Shares except in the circumstances where that Shareholder 
who ceases to have a legal or beneficial interest in any Shares continues to have 
funding obligations under clause 7 of this Agreement; 

(d) if the Company is placed in liquidation. 

25.2 Survival of provisions 

Upon termination of this Agreement for any reason, the provisions of clause 22, together with 
those other provisions of this Agreement which are incidental to and required in order to give 
effect to that clause, will remain in full force and effect. 

25.3 Prior rights and remedies 

Termination of this Agreement under clause 25.1 will be without prejudice to any rights and 
remedies arising as a consequence of any such termination or which have accrued or arisen 
prior to termination. 

26. Warranties 

In consideration of the other parties entering into this Agreement, each of CFH and the 
Partner gives to the other the Warranties, as at the Agreement Date, in the knowledge that 
the Partner and CFH (as relevant) is entitled to rely on the truth of the statements contained 
in the Warranties.  

27. Guarantee and Guarantor Warranties 

27.1 Unconditional guarantee and indemnity 

(a) In consideration of CFH agreeing to enter into this Agreement, the Guarantor 
guarantees by way of continuing obligation to CFH as primary obligor, and not merely 
as surety, the due performance by the Partner of all of its obligations under this 
Agreement and indemnifies CFH against any loss or damage which it may suffer as a 
direct or indirect result of the breach by the Partner of any of its obligations under this 
Agreement. 

(b) The liability of the Guarantor under the guarantee contained in this clause 27 (together 
with the liability of the Guarantor under the Network Infrastructure Assets Transfer 
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Agreement and the Deed of Guarantee between the Company and the Guarantor 
dated on or about the date of Agreement) shall not in the aggregate exceed the 
Aggregate Guarantee Amount. 

27.2 No discharge 

The Guarantor is not to be discharged, nor are the Guarantor’s obligations to be affected, by 
any matter or thing which, but for this clause 27.2, would or might have discharged the 
Guarantor or affected its obligations, including: 

(a) Grant of concession 

the giving of time, credit or other indulgence or concession to the Partner, the 
Guarantor or any other person or any other dealings, transactions or arrangements 
between CFH and the Partner; or 

(b) Exercise of powers 

anything done or omitted to be done by the Partner in the exercise or non-exercise of 
its rights and powers; or 

(c) Variation of contract 

any variation in the terms of any contract between CFH and the Partner (whether or 
not this might increase the liability of the Guarantor); or 

(d) Legal incompetence 

the Partner or the Guarantor or other person being incompetent to enter this 
Agreement or failing to be legally bound in whole or in part by it or the validity, 
regularity and enforceability of any provisions of this Agreement; or 

(e) Release 

any release, discharge, compromise, or other arrangement given to or made with the 
Partner, the Guarantor or any other person; or 

(f) Agreements not on foot 

any clause in this Agreement or any other security, guarantee, indemnity or other 
agreement not having been provided, or being void, defective or informal, or being 
released or discharged (in whole or in part); or 

(g) Status of Partner 

the dissolution of the Partner, any change in the status, function, control or ownership 
of the Partner, or any consolidation, merger or conveyance of the Partner; or 

(h) Other circumstances 

any other circumstances which might otherwise constitute a legal or equitable 
discharge of or defence to a surety and the Guarantor remains liable irrespective of 
whether any present or other obligations would be enforceable against the Partner, 
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it being the intention of the parties that the guarantee and obligations of the Guarantor are to 
be absolute and unconditional in all circumstances, and CFH is under no liability to the  
Guarantor in respect of the items listed in this clause 27.2 even though the Guarantor’s 
rights in subrogation may be prejudiced as a result. 

27.3 Void payment 

If any payment made by or on behalf of the Partner to CFH or the Company is avoided by 
law, that payment is not to be deemed to have discharged the liability of the Partner or the 
Guarantor in respect of it. 

27.4 Rights cumulative 

The rights of CFH under this clause 27 are cumulative and not exclusive of any rights 
provided by law and are to remain in full force until the discharge by the Partner of all of its 
obligations under this Agreement. 

27.5 Performance Bond 

As a condition of CFH executing this Agreement, the Guarantor (on or prior to the 
Commencement Date with the execution of this Agreement) to provide CFH with a 
performance bond in the form and for the amount set out in Annexure E duly signed by a 
banking institution acceptable to CFH (Performance Bond).  The purpose of the bond is to 
ensure performance of the Partner’s obligations under this Agreement, the Network Assets 
Transfer Agreement and the Network Infrastructure Project Agreement. 

27.6 Aggregate Guarantee Amount 

Each of CFH and the Company acknowledge that the aggregate amount that they may claim 
under the guarantee contained in this clause 27 (together with the guarantees contained in 
the Network Infrastructure Asset Transfer Agreement and any deed of guarantee given in 
favour of CFH and/or the Company by the Guarantor) and that they may call under the 
Performance Bond referred to in clause 27.5 cannot exceed the Aggregate Guarantee 
Amount. 

27.7 Guarantor Warranties 

The Guarantor makes the representations and warranties set out in Schedule 6 (the 
Guarantor’s Warranties) to the Partner and the Company on the Agreement Date. The 
Guarantor’s Warranties are continuing warranties and do not merge with the completion of 
any transaction contemplated by this Agreement but remain in full force and effect 
notwithstanding Completion. 

28. Notices 

28.1 Addresses and references 

Each notice under this Agreement is to be in writing and sent by personal delivery, post, 
facsimile or email to the addressee at the address, facsimile number or email address, and 
marked for the attention of the person or office holder, from time to time designated for this 
purpose by each party and notified to the other parties in accordance with this clause 28. 
The initial address, facsimile number, email address and relevant person or office holder of 
each party is set out under its name at the end of this Agreement. 
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28.2 Timing of receipt 

In the absence of earlier receipt, a notice will be deemed to have been received: 

(a) if delivered by hand, when left at the address of the recipient; or 

(b) if sent by pre-paid post, three Business Days (if posted within New Zealand to an 
address in New Zealand) or five Business Days (if posted by airmail from one country 
to another) after the date of posting; or 

(c) if sent by facsimile, on the date and time shown on the transmission report generated 
by the machine from which the facsimile was sent indicating that the whole facsimile 
was sent to the recipient's facsimile number; or 

(d) if sent by email, on the date and time at which it enters the addressee’s information 
system unless a delivery failure notice has been received by the sender, in which case 
the notice will be deemed not to have been served, 

provided that if a notice is received or deemed to be received on a day which is not a 
Business Day, or is after 5.00 pm on a Business Day (addressee’s time), that notice will be 
deemed to have been received by the recipient at 9.00 am on the next Business Day. 

29. Miscellaneous 

29.1 Shareholders to ensure Board and the Company acts in manner 
required 

To the extent that any provision of this Agreement, or the Constitution, requires the Board or 
the Company to operate in a particular manner or requires the Shareholders to ensure that 
the Company is operated in a particular manner, the Shareholders will procure that their 
respective representatives on the Board act accordingly (but subject always to their fiduciary 
duties) and will exercise their rights as Shareholders (including the right to vote their Shares) 
accordingly, in each case to the fullest extent permitted by law. 

29.2 Relationship with Constitution  

If any provision of this Agreement conflicts with any provision of the Constitution, the 
provision of the Constitution is to prevail. 

29.3 No partnership 

This Agreement does not constitute, and nothing contained in this Agreement will be 
deemed or construed to constitute, any Shareholder as a partner, agent or representative of 
the other Shareholder.  This Agreement does not give, and is not to be construed as giving, 
to any party any of the liabilities arising from a partnership, agency or representative 
relationship. 

29.4 Contractual relationship 

Each Shareholder acknowledges that its rights and obligations under this Agreement are 
contractual in nature and that the other Shareholder does not have any fiduciary 
responsibility or duty to it in respect of the arrangements the subject of this Agreement. 
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29.5 Assignment 

(a) This Agreement is binding on, and continues for the benefit of, the parties and their 
respective successors and permitted assignees or transferees.  Except as provided in 
this Agreement, a party cannot assign or otherwise transfer the benefit of this 
Agreement without the prior written consent of the other parties (which consent may 
be withheld at each other party’s absolute discretion).  

(b) Nothing in clause 29.5 will apply to assignment by CFH of its rights and obligations 
under this Agreement to another Government Authority or company wholly owned by 
a Government Authority. 

29.6 Amendments  

Except as otherwise provided for in this Agreement, this Agreement cannot be amended or 
varied except in writing signed by all the parties for the time being.  

29.7 Entire agreement 

This Agreement, the Network Infrastructure Project Agreement, the Network Infrastructure 
Assets Transfer Agreement and the Constitution constitute the entire agreement of the 
parties in respect of the matters covered by them and supersede all previous agreements in 
respect of those matters. 

29.8 Exercise of rights and waivers 

No failure to exercise, and no delay in exercising, a right of a party under this Agreement will 
operate as a waiver of that right, nor will a single or partial exercise of a right preclude 
another or further exercise of that right or the exercise of another right.  No waiver by a party 
of its rights under this Agreement is effective unless it is in writing signed by that party. 

29.9 Costs 

Each Shareholder must pay its own legal and other costs of and incidental to the 
preparation, negotiation, execution and completion of this Agreement. 

29.10 Partial invalidity 

If any provision of this Agreement offends any law applicable to it and is as a consequence 
illegal, invalid or unenforceable then: 

(a) where the offending provision can be read down so as to give it a valid and 
enforceable operation of a partial nature, it must be read down to the minimum extent 
necessary to achieve that result; and 

(b) in any other case the offending provision must be severed from this Agreement, in 
which event the remaining provisions of this Agreement operate as if the severed 
provision had not been included. 

29.11 Counterparts 

This Agreement may be executed on the basis of an exchange of facsimile or scanned 
copies of this Agreement and execution of this Agreement by such means is to be a valid 
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and sufficient execution.  If this Agreement consists of a number of signed counterparts, 
each is an original and all of the counterparts together constitute the same document. 

29.12 Governing law  

This Agreement is governed by and must be construed in accordance with the laws of 
New Zealand.   

 

Execution 

 

Crown Fibre Holdings Limited by   

Director  Director 

Print Name  Print Name 

Notices to: 

Address:   Level 10, PricewaterhouseCoopers Tower 
188 Quay Street 
Auckland 

Facsimile No.:  +64 9 368 9201 

Email Address:  graham.mitchell@crownfibre.govt.nz 

Contact person/position:  Chief Executive Officer 

With a copy to: Bell Gully 
Level 22, Vero Centre 
48 Shortland Street 
Auckland 1010 
Attention:  Gavin Macdonald/Anna Buchly 
Facsimile:  +64 9 916 8801 
Email:  gavin.macdonald@bellgully.com 
anna.buchly@bellgully.com 
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Signed for and on behalf of Enable 
Networks Limited in the presence 
of  

  

Director  Director 

Print Name  Print Name 

Notices to:   

Address: c/- Bell Gully 
Level 22, Vero Centre 
48 Shortland Street 
Auckland 1010 

Facsimile No.:    +64 9 916 8800 

Email Address:    anna.buchly@bellgully.com 

Contact person/position: The Board of Directors 
 

Signed for and on behalf of 
Christchurch City Networks 
Limited in the presence of  

  

Director  Director 

Print Name  Print Name 

Address:   1 Show Place, Building 4, Tower Junction, Christchurch 

Facsimile No.:  +64 3 363 2961 

Email Address:  steve.fuller@enablenetworks.co.nz 

Contact person/position: CEO 
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Signed for and on behalf of 
Christchurch City Holdings 
Limited in the presence of  

  

Director  Director 

Print Name  Print Name 

Address: Civic Office, 53 Hereford Street, Christchurch 8011 

Facsimile No.:  +64 3 941 8572 

Email Address:  bob.lineham@cchl.co.nz 

Contact person/position: CEO 
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Schedule 1: Services and Pricing 

1. Purpose 

(a) This Schedule sets out CFH's supervisory role in relation to certain aspects of the UFB 
Initiative.  

(b) This Schedule provides a mechanism for addressing a number of policy and 
commercial matters which the Crown has determined are best agreed by CFH and the 
Company, with the backstop of regulation by the Commerce Commission, including 
matters relating to what services can be offered by the Company and to whom, as well 
as the pricing of such services. However, the Shareholders and the Company 
acknowledge that the UFB Initiative and the Company’s operations are subject to 
other legal and regulatory oversight including, but not limited to, under the 
Telecommunications Act 2001.  

(c) For the avoidance of doubt, the requirements set out in this Schedule are in addition to 
the obligations on the Company contained in the Deed of Undertaking, this Agreement 
the Constitution and under law generally.  It is envisaged that the Reference Offer will 
be, in essence, a pro-forma Wholesale Services Agreement. 

(d) CFH’s role set out in this Schedule shall apply until 31 December 2019 and this 
Schedule shall cease to apply and the parties shall cease to be bound by this 
Schedule with effect from 1 January 2020.  During the Subsequent Period, any 
changes to the services using the Specified Network (including Subsequent Services) 
and the pricing of those services will be solely subject to the relevant regulatory 
regime in place at such time.    

(e) If a Specified Service or a Subsequent Service (provided by the Company prior to 31 
December 2019), or a service that is substantially the same as that service, has been 
regulated (whether by the Commerce Commission or any other Crown agency or 
branch of government) (each, a Regulated Service), then: 

(i) this Schedule, and the Reference Offer established under this Schedule, will 
cease to apply to any such Regulated Service from the date that the 
regulation comes into effect if the regulation of that Regulated Service applies 
to: 

(A) the prices which the Company may charge Access Seekers for that 
Regulated Service; or 

(B) the technical specifications of that Regulated Service as set out in the 
Agreed Pricing Table; or 

(ii) if the regulation of any such Regulated Service does not apply to any of the 
matters specified in (e)(i) above, then: 

(A) the parties will, on notice in writing by either of them to the other, 
negotiate in good faith to agree amendments to this Schedule, and the 
Reference Offer established under this Schedule, in relation to that 
Regulated Service to amend the price and non-price terms of that 
Regulated Service to which regulation does not apply (Non Regulated 
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Terms) to appropriately reflect the effect of the matters to which 
regulation applies; and 

(B) if the parties cannot agree within 30 Business Days of initiating such 
negotiation, the amendments to the Non Regulated Terms will be, upon 
written notice being given by one party to the other, subject to expert 
determination under clause 20.5 of the Network Infrastructure Project 
Agreement. 

(f) This Schedule shall at all times be read subject to clause 9. 

2. Interpretation 

2.1 Definitions 

In this Schedule, unless the context otherwise requires: 

Additional Service means any Telecommunications Service in addition to the Specified 
Services, and includes any Telecommunications Service above Layer 2 Services (for 
example, a Layer 1 Service or Layer 2 Service which is not a Specified Service, or a Layer 3 
Service or Layer 4 Service);   

CCPM means the maximum amount that the Company is entitled to charge an Access 
Seeker per month for providing the Specified Services (excluding any Specified Services 
relating to Connections and moves adds and changes (MACs)) to an End User, the initial 
values of which are set out in Table A; 

Connection and MAC Charges means the maximum amount that the Company is entitled 
to charge an Access Seeker for providing Specified Services relating to Connections and 
moves and adds changes (MACs) to an Access Seeker, the initial values of which are set 
out in Table A; 

IRU means an exclusive, unrestricted and indefeasible right granted by the Company to an 
Access Seeker to use a Specified Service or Subsequent Service for any legal purpose 
during the specified period;   

Layer 1 Service means a Telecommunications Service which operates at layer 1 of the OSI 
Model, being passive fibre optic network infrastructure;   

Layer 2 Service means a Telecommunications Service which operates at layer 2 of the OSI 
Model, being active fibre optic network infrastructure; 

Layer 3 Service means a Telecommunications Service which operates at layer 3 of the OSI 
Model, being the network layer; 

Layer 4 Service means a Telecommunications Service which operates at layer 4 of the OSI 
Model, being the transport layer; 

Legislative or Regulatory Change means any legislative or regulatory change, whether by 
amendment, addition, deletion or replacement, including where the change follows a 
recommendation by the Commerce Commission to make that change; 

NBAP means a Non Building Access Point, being a location for connection that does not 
have a physical address (for example a bus shelter, lamp post) other than a location that is a 
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concentration point for regulated backhaul services (for example, a fibre to the node cabinet 
owned or controlled by Telecom New Zealand Limited);  

Reference Offer means for a particular service, the Company’s standard offer in respect of 
a service that contains sufficient terms to allow, without the need for an Access Seeker to 
enter another agreement with the Company, the provision of that service and must include 
the Wholesale Services Agreement and the relevant pricing set out in the Services and 
Pricing Annexure;  

Regulated Service has the meaning given to it in clause 1(e) of this Schedule; 
 
Related Party means in relation to another person: 

 
(a) any company that is related within the meaning of section 2(3) of the Companies Act 

1993 to that person (read as if the expression “company” in that section included any 
body corporate wherever incorporated or established); 

(b) any partner or joint venturer of that person; 

(c) any entity that is able, whether directly or indirectly, to exert control over the activities 
of the other person; 

Relevant Breach means a series of breaches, or a substantial breach, that is either 
negligent, reckless or deliberate, of: 
 
(a) this Agreement or the Network Infrastructure Project Agreement; 

(b) the Deed of Undertaking or the Deed Poll; or 

(c) competition law, including the Commerce Act; 

Relief Term means the period beginning on the date of this Agreement and ending on 31 
December 2019; 

Services and Pricing Annexure means Annexure C as amended from time to time in 
accordance with this Schedule; 

Specific Regulatory Change means any Legislative or Regulatory Change during the Relief 
Term that directly, or indirectly through a resulting mechanism or instrument: 

 
(a) results in a reduction in any of the capped prices that the Company can charge 

Service Providers for any products and services on the Network below the capped 
prices contemplated in the Agreed Pricing Table; 

(b) results in adjustments to the prices that the Company can charge Service Providers 
for, or the non-price terms and conditions that the Company can apply to, products 
and services on the Network, as compared to those prices, and terms and conditions, 
contemplated by this Schedule, that individually or in aggregate over the Relief Term 
are material to the Company (materiality for these purposes being measured as an 
amount equal to at least of the Company’s annual EBITDA from fibre access 
services); 

(c) requires delivery by the Company of any layer 1 services (including any point-to-
multipoint layer 1 access services) or layer 2 access services on the Network or any 
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other services over the Network additional to those specified in the Agreed Pricing 
Table; or 

(d) imposes any form of separation on the Company that is not required by the Deed of 
Undertaking (in the form of that document as at the Agreement Date), including  a 
requirement to maintain separate business units or accounting separation. 

Specified Service means a service provided using a Specified Network and required to be 
offered by the Company, as described in Table A of Annexure C;  

Specified Network means a network that is declared to be a specified network in 
accordance with section 156AY of the Telecommunications Act 2001;  

Subsequent Period means the period commencing on 1 January 2020 and continuing 
thereafter indefinitely; 

Subsequent Service means a service provided using a Specified Network and required to 
be offered by the Company from 1 January 2020, as described in Table B of Annexure C; 

Table A means the tables under the heading “Table A” in the Services and Pricing Annexure 
setting out the Specified Services and the pricing of such services as amended from time to 
time in accordance with this Schedule; 

Table B means table B of the Services and Pricing Annexure setting out the Subsequent 
Services and the pricing of such services as amended from time to time in accordance with 
this Schedule;  

Telecommunications Service has the meaning given to that term in the 
Telecommunications Act 2001; 

UFB Initiative means the Government’s ultra-fast broadband investment initiative;  

UNI to UNI Connections means a transmission path between End User ports; and 

Wholesale Services Agreement means the standard wholesale services agreement of the 
Company approved by CFH from time to time, together with any particular terms relating to a 
specific service, as approved by CFH from time to time. 

2.2 Clause 1 of this Agreement 

For the avoidance of doubt, if a capitalised term used in this Schedule is not defined in 
clause 2.1 of this Schedule, but it is defined in clause 1.1 of this Agreement, such term shall 
have the meaning given to that term in clause 1.1 of this Agreement. 

3. CFH Approval 

3.1 Specified Services, Subsequent Services and use of Reference Offer  

(a) Subject to clauses 3.1(d) and 3.1(e): 

(i) the Company must offer to provide to Access Seekers, and may not withdraw 
its offer to provide, the Specified Services on the terms set out in the 
Reference Offer.  
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(ii) from the commencement of the Subsequent Period, it is intended that the 
Company offer to provide Access Seekers,  the Subsequent Services on the 
terms set out in the Reference Offer, including any pricing agreed under 
clause 5.4.  

(iii) provided always that it has CFH’s prior written approval, during the period 
prior to the commencement of the Subsequent Period, the Company may 
elect to, but is not required to, offer the Subsequent Services to Access 
Seekers. 

(b) Prior to CFH giving its approval to the provision of Subsequent Services to Access 
Seekers in accordance with clause 3.1(a)(iii) of this Schedule, the pricing for such 
services must be agreed between CFH and the Company and Table B amended to 
reflect such agreed pricing. 

(c) Other than to the extent expressly specified in clause 3.1(e), this Schedule neither: 

(i) prohibits the Company from discriminating; nor 

(ii) permits the Company to discriminate, 

between Access Seekers or End Users when offering to provide the Specified 
Services and Subsequent Services to Access Seekers. 

(d) Subject to clause 3.1(e): 

(i) whether the Company may or may not discriminate between Access Seekers 
or End Users when offering to provide the Specified Services and Subsequent 
Services to Access Seekers is determined by the terms of the Deed of 
Undertaking and the law (including, but not limited to, the Telecommunications 
Act 2001); and 

(ii) the Company must comply with the terms of the Deed of Undertaking and the 
law when making a decision to discriminate or not discriminate between 
Access Seekers or End Users when offering to provide the Specified Services 
and Subsequent Services to Access Seekers. 

(e) The Company must offer to provide the Specified Services set out in: 

(i) rows 1.2, 1.3 and 1.5 (the three residential policy products) of the Agreed 
Pricing Table set out in Annexure C to Access Seekers for supply of those 
Specified Services to all residential End Users but is not obligated to offer 
them for supply to other End Users; 

(ii) row 1.1 (the basic voice channel) of the Agreed Pricing Table set out in 
Annexure C to Access Seekers for supply of the those Specified Services to 
all End Users located in greenfield infill locations within the Coverage Area but 
is not obligated to offer them for supply to other End Users; 

(iii) rows 8.1, 8.2, 8.3, 9.1 and 9.2 (the 5 education products) of the Agreed 
Pricing Table set out in Annexure C to Access Seekers for supply of those 
Specified Services to all primary, intermediate and secondary school End 
Users but is not obligated to offer them for supply to other End Users;  
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(iv) rows 6.1, 6.2, 6.3, 7.1 and 7.2 (the 3 Enhanced Layer 1 Service Levels and 
2 Enhanced Layer 2 Service Levels) of the Agreed Pricing Table set out in 
Annexure C to Access Seekers for supply of those Specified Services to all 
business End Users (in relation to both Business Connections and NBAP 
Connections) but is not obligated to offer them for supply to other End Users; 

(v) rows 6.4 and 6.5 (the 2 Layer 1 Diversity Products) of the Agreed Pricing 
Table set out in Annexure C to Access Seekers for supply of those Specified 
Services to all: 

(A) priority End Users located in business areas that are receiving a point 2 
point service; 

(B) hospital End Users that are receiving a point 2 point service; and 

(C) secondary schools and tertiary education provider End Users that are 
receiving a point 2 point service, 

but is not obligated to offer them for supply to other End Users. 

(f) A decision by the Company to discriminate or not discriminate between Access 
Seekers or End Users when offering to provide the Specified Services and 
Subsequent Services to Access Seekers is not a Variation under clause 3.2.  If the 
Company decides to discriminate between Access Seekers or End Users when 
offering to provide the Specified Services and Subsequent Services to Access 
Seekers it must vary the Reference Offer (if required) to reflect the discrimination 
decision within ten Business Days of the decision.  The varied Reference Offer (where 
relevant) or the specific Wholesale Services Agreement (if an individual customer) 
must be publicly disclosed in accordance with requirements of the Deed of 
Undertaking. 

3.2 Variation to Specified Services, Subsequent Services or the Reference 
Offer 

(a) Subject to clause 3.1(f), if the Company wishes to vary any aspect of:  

(i) the Reference Offer (including pricing);  

(ii) a specific Wholesale Services Agreement (with a variation for the purposes of 
this clause including entering into a replacement specific Wholesale Services 
Agreement with an individual customer on terms different to the Reference 
Offer); or  

(iii) a Specified Service or an Subsequent Service (including specifications or 
service levels),  

then the Company must request CFH’s prior written approval for such proposed 
variation or variations (Variation) by providing a notice (Variation Notice) to CFH.  A 
Variation Notice must include a detailed explanation of the Variation.  

(b) For the avoidance of doubt, if CFH approves a Variation, the Company must vary the 
Reference Offer (if required) to reflect the Variation within of the 
date that CFH approves the Variation and it must be publicly disclosed in accordance 
with requirements of the Deed of Undertaking. 
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(c) Notwithstanding clause 3.2(a), and as provided under clause 5.1(a), a Variation Notice 
is not required in relation to a proposal to provide a Specified Service or a Subsequent 
Service (where a price cap has been agreed in Table A or Table B) at less than the 
Maximum Price.   

3.3 Additional Services 

If the Company wishes to offer an Additional Service (or a Subsequent Service prior to the 
Subsequent Period), then it must request CFH’s prior approval for provision of that Additional 
Service or Subsequent Service by providing a notice (Additional Services Notice) to CFH 
including a detailed explanation of the proposed Additional Service or Subsequent Service. 

3.4 CFH Approvals 

(a) CFH must respond promptly to any Variation Notices and Additional Services Notices. 

(b) CFH acknowledges and agrees that, subject to clauses 3.4(c), 3.4(d) and 3.4(e) of the 
Schedule, whenever CFH is exercising an approval function under this Schedule CFH 
will not unreasonably withhold its approval. 

(c) For the purposes of clause 3.4(b) of this Schedule (but subject to clause 3.4(e) of this 
Schedule) it will be reasonable for CFH to withhold its approval if: 

(i) it considers in good faith that the relevant proposal: 

(A) is likely to unreasonably limit the uptake of the relevant service; or 

(B) is likely to lead to an undesirable lack of consistency between ultra-fast 
broadband practices nationally; or 

(C) is otherwise inconsistent with the UFB Objective; or 

(ii) the approval relates to any Additional Services above Layer 2 for which the 
written approval of the Minister of Communications and Information Technology 
has not been obtained. 

(d) For the purposes of clause 3.4(b) of this Schedule, CFH must provide its approval in 
relation to a proposal under an Additional Services Notice where that proposal is 
simply a recombination of the agreed services set out in Tables A or B and: 

(iii) is within the price caps set out in Tables A and B; 

(iv) complies with the product rules set out in Tables A and B; 

(v) meets or exceeds the UFB policy minimum (30Mbps downstream, 10 Mbps 
upstream with 2.5 Mbps CIR) residential product; and   

(e) meets or exceeds the minimum service levels set out in Schedule 5 (Services Levels) 
of the Network Infrastructure Project Agreement.  Any Variation Notices or Additional 
Services Notices which CFH approves in writing (other than in respect of a specific 
Wholesale Services Agreement with an individual customer) will be deemed to be an 
amendment to this Schedule and the Services and Pricing Annexure.   
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4. Specified Services 

4.1 End User Services - Prohibition 

(a) The Company must not, and must procure that its Related Parties do not, without 
CFH’s prior written approval, directly or indirectly offer: 

(i) services which Connect to End User end points or services where at least one 
point does not terminate at a Central Office, being the physical building used to 
house the Network’s exchange equipment, or a point of interconnect; or 

(ii) UNI to UNI Connections that do not connect through an Access Seeker’s 
equipment at the point of interconnect. 

(b) For the avoidance of doubt, nothing in this clause prevents the Company from using a 
Specified Network to: 

(i) provide Services to a third party, including any Related Party, for the purposes 
of that party providing supervisory control and data acquisition (SCADA) 
services to itself or Transpower New Zealand Limited; or 

(ii) provide Services to a Related Party for the purposes of the Related Party 
providing services relating to remote monitoring, metering or control of 
electricity distribution or electricity transmission networks where those 
services are being provided by the Related Party at the Agreement Date. 

4.2 Amendments to this Schedule 

Any written approval given by CFH for the purposes of clause 4.1(a) of this Schedule will be 
deemed to be an amendment to this Schedule and the Services and Pricing Annexure. 

5. Company Pricing of services 

5.1 Maximum Price 

(a) The CCPMs and the Connection and MAC Charges specified in Table A are the 
maximum prices (Maximum Prices) the Company may charge Access Seekers for 
the Specified Services.  The Maximum Prices do not prevent the Company from 
offering Access Seekers: 

(i) prices for the Specified Services which are less than the Maximum Prices, 
subject to obtaining Partner approval; or 

(ii) alternative pricing structures so long as the Company has obtained CFH’s prior 
written approval to such alternative pricing structures (such as IRU pricing). 

(b) Any changes to the price the Company will charge Access Seekers for any Specified 
Service (which changed price cannot be more than the relevant CCPM or Connection 
and MAC Charge) will be as agreed by CFH and the Partner.   
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(c) Unless expressly agreed in writing by CFH or as set out in clause 5.1(d), the Company 
must not charge Access Seekers a connection fee for the Connection of End Users to 
the Network. 

(d) CFH agrees that the Company may charge Access Seekers a connection fee for the 
Connection of residential End Users where the Connection is an exceptionally long 
drop length, which is defined for: 

(i) underground Connections as being a Connection which is required to be 
underground for a length greater than 15 metres; and 

(ii) overhead Connections as being a Connection which is greater than 30 metres 
in length and requires more than one span. 

The amount of such connection fees, or a mechanism for calculating such connection 
fees, must be as agreed between CFH and the Company from time to time. 

5.2 Reference Offer and pricing 

The Reference Offer will specify the actual prices to be charged in respect of that offer.  
Such prices must be equal to or, subject to the prior approval of the Partner being obtained, 
lesser than the Maximum Prices or the terms of any applicable pricing structure approved by 
CFH in accordance with this Schedule. 

5.3 Pricing review 

(a) At the and at the completion of each 
period, the CCPMs, Connection and MAC Charges 

and any other pricing contained in Table A will, on request of CFH or the Partner, be 
reviewed (Pricing Review).  Any Pricing Review will exclude any pricing for any 
Specified Services, Subsequent Services or Additional Services which has been 
agreed by CFH in the prior to the date of the relevant Review 
Notice. 

(b) The purpose of each Pricing Review is to ensure that the Company is moving to a 
pricing model based on financial capital maintenance (FCM) and Table A reflects such 
movement. 

(c) If either CFH or the Partner wishes to undertake a Pricing Review it must provide the 
Company and the other party with a notice (a Review Notice) advising that a Pricing 
Review is to be undertaken. 

(d) If a Review Notice is delivered to the Company, the Company must enter into good 
faith discussions with CFH and the Partner and CFH, the Partner and the Company 
must use all reasonable endeavours to ensure that the Pricing Review is completed 
and the relevant price adjustments are agreed within of the date of the 
Review Notice. 

(e) As part of a Pricing Review, the Company must within of the date 
of the Review Notice, provide the information set out in clause 6.1(b) of this Schedule 
current to the date of the Review Notice. 

(f) If CFH, the Partner and the Company cannot agree on any amendments to the pricing 
contained in the then current version of Table A within  of the date of the 
Review Notice, Table A will remain unchanged. 
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5.4 Pricing of Subsequent Services 

(a)  of the Subsequent Period, the Company, the 
Partner and CFH will commence negotiations regarding the service descriptions and 
pricing of Subsequent Services to apply in the Subsequent Period.  For the avoidance 
of doubt such negotiations will include a review of any Subsequent Services pricing 
previously approved by CFH in accordance with clause 3.1 of this Schedule. 

(b) During negotiations, the Company, the Partner and CFH must use their best 
endeavours to reach an agreement on the pricing for the Subsequent Services,  

the commencement of the Subsequent Period.  If the 
Company, the Partner and CFH are unable to reach an agreement in relation to the 
pricing for the Subsequent Services, no further action will be required. 

6. Reporting and Review 

6.1 Monthly Reports 

(a) The Company will provide CFH with monthly reports in a form and containing the 
matters referred in clause 6.1(b) of this Schedule and such other matters as may 
reasonably be advised by CFH in writing from time to time. 

(b) Prescribed matters will include:  

(i) actual and projected Network build costs during the relevant reporting period; 

(ii) subject to any legal restrictions, details of the Company’s wholesale customers, 
including names, contact details, number and location of wholesale customers, 
volume of services purchased by individual or specific groups of wholesale 
customers; 

(iii) the number of Wholesale Service Agreements executed by the Company in the 
period since the previous report; 

(iv) any variations to any Wholesale Services Agreements during the relevant 
reporting period;  

(v) the number of End Users for each Specified Service (and, as applicable, 
Subsequent Service) and each Access Seeker as at the date of the report; 

(vi) Network performance metrics over the relevant reporting period;  

(vii) key financial information (including, revenues, capex, return on invested 
capital);  

(viii) compliance with network record keeping requirements; and 

(ix) any other information reasonably requested by CFH. 

6.2 Review  

If requested to do so, the Company will meet with CFH o review the 
Company's compliance with its obligations under this Schedule.  
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7. Technology Benchmarking 

(a) The Company must ensure that its services have kept up with the latest market and 
technological developments as benchmarked against comparable OECD countries 
with fibre to the premises operations, taking into account the size and scale of the 
Network and actual market demand for services.  

(b) Subject to clause 7(c) below, if CFH forms the view (acting reasonably) that the 
Company’s services have not kept up with such market and technological 
developments and that there is demand from Access Seekers for such developments 
then CFH may issue a notice (a Benchmarking Notice) to the Company requiring the 
Company to undertake a benchmarking exercise and, if agreed as contemplated by 
clause 7(i) of this Schedule, upgrade appropriate Layer 2 services, equipment and 
infrastructure (which may include, 10G-PON, WDM-PON and Next Gen PON) (a 
Services and Equipment Upgrade) to meet the required market and technological 
developments and Access Seeker demand on terms to be agreed by CFH, the Partner 
and the Company.   

(c) CFH will not issue a Benchmarking Notice before the completion of the t
 

(d) If a Benchmarking Notice is delivered to the Company, the Company must enter into 
good faith discussions with CFH and the Partner, and CFH, the Partner and the 
Company must use all reasonable endeavours to agree the terms of reference for the 
benchmarking process within the date of the Benchmarking Notice, 
including: 

(i) the relevant countries to be used for benchmarking purposes; 

(ii) the services to be benchmarked; and 

(iii) the independent third party to undertake the benchmarking who must be one of 
the parties listed in Annexure 1 of Schedule 7 of the Network Infrastructure 
Project Agreement (the Benchmarker). 

(e) CFH, the Partner and the Company will procure that the Benchmarker is appointed 
within of the Benchmarking Notice.  CFH, the Partner and the 
Company will, in addition to any terms agreed by CFH, the Partner and the Company 
in accordance with clause 7(d) of this Schedule, accept such standard terms and 
conditions for benchmarking exercises as the Benchmarker may seek to impose in 
relation to the discharge of its functions under this clause 7 of this Schedule. 

(f) The Benchmarker will: 

(i) compare the services being offered by the Company with the services being 
offered by other network providers in the agreed countries and/or other network 
providers in comparable OECD countries with fibre to the premises operations; 

(ii) assess, in light of this comparison, whether the services being offered by the 
Company have kept up with the latest market and technological developments; 
and 

(iii) present a written report (Benchmarking Report) to the Company, the Partner 
and CFH as soon as practicable but in any event no later than 
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following the appointment of the Benchmarker, setting out its conclusions 
and any recommendations to the Services and Equipment Upgrades which 
would, in its opinion, best serve to ensure that the Company is providing 
services which reflect the latest market and technological developments. 

(g) If CFH considers, following receipt of the Benchmarking Report, that there is a 
difference between the services being currently offered by the Company and the 
services that would ensure that the Company is providing services which reflect the 
latest market and technological developments, CFH: 

(i) will within one month of receipt of the Benchmarking Report notify the Company 
in writing (a Deficit Notification); 

(ii) may propose a solution in the Deficit Notification in the form of a specific 
Services and Equipment Upgrade. 

(h) of the Deficit Notification, the Company will 
provide CFH with a written proposal providing a solution to address the Competitive 
Deficit which may include a proposal by the Company to offer Subsequent Services to 
Access Seekers prior to the commencement of the Subsequent Period.  The 
Company, the Partner and CFH will in good faith negotiate to agree the terms of the 
proposed solution and will in all events use their best efforts to agree the solution 
within  of the Deficit Notification. 

(i) If the proposed solution is agreed by the parties: 

(i) the proposed solution will be recorded by the Company, the Partner and CFH; 
and 

(ii) the Company will implement the proposed solution as soon as possible and, 
unless otherwise agreed in the proposed solution, within six months of the date 
that the proposed solution is agreed in writing by the Company and CFH. 

(j) If the proposed solution (or any alternative solution) is not agreed by the Company, 
the Partner and CFH, no further action will be taken. 

(k) The Company, the Partner and CFH will each bear their own internal costs of the 
conduct of the benchmarking exercise and the Company and CFH will pay the 
Benchmarker’s charges and costs as to 50% each. 

8. Delivery of Services  

(a) The Company must cooperate with other Local Fibre Companies to ensure that the 
Specified Services are delivered to Access Seekers in a nationally consistent manner 
(including nationally consistent interfaces, Network monitoring, fault detection and 
fixing, provisioning, MACs (i.e., moves, adds and changes), reporting regimes, and 
billing and delivery parameters), provided that nothing in this clause will require the 
Company to enter into any particular formal arrangements with any other Local Fibre 
Company. The Company must ensure that the services are delivered to Access 
Seekers in accordance with the relevant Reference Offer, including all product 
descriptions, specifications and service levels. 
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(b) The Company must maintain adequate integration and test facilities and will provide 
sufficient access to those facilities to enable Access Seekers to test and modify their 
services in preparation for offering them on the Network. 

9. Relief for Regulatory Change 

(a) Notwithstanding clause 9.11 of the Network Infrastructure Project Agreement, if a 
Specific Regulatory Change occurs CFH will grant the Company relief in accordance 
with this clause 9 for: 

(i) the actual cost to the Company; and/or  

(ii) the actual loss of value to the Company of the benefits of this Agreement, 

as a result of, or arising from, the Specific Regulatory Change, for the period from the 
date that the Specific Regulatory Change takes effect until 31 December 2019 (Value 
of the Specific Regulatory Change), provided that:  

(iii) CFH’s obligation to grant relief to the Company is:  

(A) subject to the remainder of this clause 9; and 

(B) limited by the maximum value of the concessions and/or relief required to 
be granted to the Company by CFH, determined in accordance with 
clause 9(d)( (Relief Cap);   

(iv) CFH will not in any circumstance be required to pay cash amounts to the 
Company; and 

(v) CFH will not grant relief to the Company if the Specific Regulatory Change is 
due to a Relevant Breach by the Company.  Clause 24 (Dispute and 
Deadlock) of this Agreement will not apply to the resolution of any Dispute as 
to whether a breach as defined in clause (b) or (c) of the definition of Relevant 
Breach has occurred, but that any such Dispute shall be subject to the 
jurisdiction of the Courts of New Zealand, or as the parties may otherwise 
agree in writing.  CFH undertakes that it will not contest or oppose, or support 
any person contesting or opposing, the jurisdiction of the Courts of New 
Zealand over such a Dispute. 

(b) CFH’s obligation under clause 9(a) to grant relief to the Company will be satisfied by, 
and will be limited to (in each case at CFH’s option as to the form of compensation): 

(i) amending the timing of the build of the Network and the related Payment 
Milestones under the Network Deployment Plan provided that the build of the 
Network is not extended beyond 31 December 2019; 

(ii) extending the Concession Period by up to five years; and/or 

(iii) adjustments to the Fair Value at which CFH’s shares in the Company can be 
acquired by the Partner under this Agreement provided that such shares are 
acquired during the Concession Period. 

(c) In calculating the Value of the Specific Regulatory Change, the actual costs and/or 
actual loss of value will be quantified on actual revenue losses that has not been 
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received, and actual increased costs that have been incurred, by the Company as a 
result of the Specific Regulatory Change, supported by the Company’s annual audited 
financial information. To avoid doubt, “actual revenue losses that has not been 
received” means revenue foregone. 

(d) The maximum value of the concessions and/or relief required to be granted to the 
Company by CFH under clause 9(a) (in respect of any and all Specific Regulatory 
Changes that take effect prior to 31 December 2019) must not in any circumstance 
exceed the aggregate amount of NZ    

(e) Subject to clause 9(a)(v): 

(i) calculation of the Value of the Specific Regulatory Change under clause 9(a); 
and 

(ii) the amount or value of relief to be granted by CFH to the Company, including 
whether it sufficiently equates to the Value of the Specific Regulatory Change, 
under clause 9(b),  

will be agreed in writing in good faith by the parties at any time (and from time to time) 
that the Company considers that it is entitled to relief following the occurrence of a 
Specific Regulatory Change, supported by annual audited financial information 
provided by the Company, and clause 9(b) applies, but if the parties cannot agree 
within 20 business days, each disputed matter will be, upon written notice being given 
by one party to the other, subject to expert determination under clause 20.5 of the 
Network Infrastructure Project Agreement. Such calculation or determination not to be 
undertaken more than once in any 12 month period. For the avoidance of doubt, such 
agreement in writing and/or determination will represent a written amendment to this 
Agreement for the purpose of clause 29.6 of this Agreement.  

(f) The Company acknowledges that the Company’s rights under this clause 9 comprises 
the Company’s sole and exclusive remedy against CFH and/or the Crown as a 
consequence of any Specific Regulatory Change. 

 

 



 

PUBLIC VERSION 

 

Shareholders ' Agreement Enable Networks Limited 90

Schedule 2: Funding Obligations and Issue of Shares 

 

 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

1.  New Communal 
Infrastructure 

Funding for the build 
and acquisition by the 
Company of New 
Communal 
Infrastructure in 
accordance with the 
Network Infrastructure 
Project Agreement. 

CFH The maximum amount of 
funding to be provided by 
CFH in respect of the 
build and acquisition by 
the Company of the New 
Communal Infrastructure 
is CPPPCC multiplied by 
NPassed for the entire 
Coverage Area. 

 

A Shares $1.00 per 
Share  

 

Unless otherwise stated in this 
Schedule, the number of A Shares 
to be issued to CFH upon delivery 
of the New Communal 
Infrastructure for the relevant 
Network Stage in accordance with 
the Network Infrastructure Project 
Agreement is that number of A 
Shares having an aggregate issue 
price equal to CPPPCC multiplied 
by the actual number of Premises 
Passed in that Network Stage. 

For the avoidance of doubt no 
additional funding will be required 
to be provided by CFH (and no A 
Shares will be issued), to the 
extent that the total number of 
Premises actually Passed for all 
Network Stages completed at the 
relevant date of calculation 
exceeds NPassed or in respect of 
Existing Communal Infrastructure. 

Subject to clauses 6.2(b) to 
6.2(e) inclusive, CFH will be 
required to provide such 
funding to the Company two 
Business Days prior to the 
date on which the Company 
is required to pay for the 
relevant New Communal 
Infrastructure in accordance 
with the Network 
Infrastructure Project 
Agreement. 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

The Partner The maximum amount of 
funding to be provided by 
the Partner in respect of 
the build and acquisition 
of New Communal 
Infrastructure is the lesser 
of: 

(a) the actual cost of 
building the New 
Communal 
Infrastructure less 
(CPPPCC multiplied by 
NPassed for the entire 
Coverage Area); and 

(b)  CPPPcv  multiplied by 
NPassed for the entire 
Coverage Area.  

A Shares or, if 
required under 
clause 6.4(a), 
Senior Notes or 
Convertible Notes. 

$1.00 per 
Share  or 
$1.00 per Note 

 

Unless otherwise stated in this 
Schedule, the number of A Shares 
or Notes to be issued to the 
Partner upon delivery of the New 
Communal Infrastructure for a 
Network Stage in accordance with 
the Network Infrastructure Project 
Agreement is that number of A 
Shares and Notes having an 
aggregate issue price equal to the 
lesser of: 

(a)  the actual cost of building the 
New Communal Infrastructure 
in that Network Stage less 
(CPPPCC multiplied by the 
actual number of Premises 
Passed in that Network 
Stage); and 

(b) CPPPcv multiplied by the 
actual number of Premises 
Passed in that Network Stage. 

For the avoidance of doubt, no A 
Shares or Notes will be issued to 
the Partner in relation to any 
funding the Partner provides in 
relation to cost over-runs as 
provided for in clause 7.2. 

In accordance with the 
Network Deployment Plan 
(in particular, satisfaction of 
the relevant Payment 
Milestones) and the Network 
Infrastructure Project 
Agreement. 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

2.  Assets under the 
Network 
Infrastructure Assets 
Transfer Agreement 

Acquisition pursuant to 
the Network 
Infrastructure Assets 
Transfer Agreement of 
Existing Communal 
Infrastructure, Existing 
Communal Layer 2 
Infrastructure, Existing 
End User Specific 
Infrastructure, and the 
Ancillary Assets. 

The Partner The maximum amount of 
funding to be provided by 
the Partner in respect of 
the Assets is the 
Purchase Price (as that 
term is defined in the 
Network Infrastructure 
Assets Transfer 
Agreement. 

(a) For Existing 
Communal 
Infrastructure, B 
Shares. 

(b) For Existing 
Communal 
Layer 2 
Infrastructure, B 
Shares. 

(c) For Existing End 
User-Specific 
Infrastructure, B 
Shares. 

(d) For Ancillary 
Assets, B 
Shares. 

$1.00 per 
Share  

(a) For Existing Communal 
Infrastructure, the maximum 
number of B Shares to be 
issued upon Transfer is that 
number of B Shares having an 
aggregate issue price equal to 
book value of the Existing 
Communal Infrastructure as 
shown in Schedule 3 of the 
Network Infrastructure Assets 
Transfer Agreement. 

(b) For Existing Communal Layer 
2 Infrastructure, the maximum 
number of B Shares to be 
issued upon Transfer is that 
number of B Shares having an 
aggregate issue price equal to 
book value of the Existing 
Communal Layer 2 
Infrastructure as shown in 
Schedule 3 of the Network 
Infrastructure Assets Transfer 
Agreement. 

(c) For Existing End User-Specific 
Infrastructure, the maximum 
number of B Shares to be 
issued upon Transfer is that 
number of B Shares having an 
aggregate issue price equal to 
book value of the Existing End 
User-Specific Infrastructure as 
shown in Schedule 3 of the 

Upon Transfer and in 
accordance with clause 6 of 
the Network Infrastructure 
Assets Transfer Agreement. 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

Network Infrastructure Assets 
Transfer Agreement. 

(d) For Ancillary Assets, the 
maximum number of B Shares 
to be issued upon Transfer is 
that number of B Shares 
having an aggregate issue 
price equal to book value of the 
Ancillary Assets as shown in 
Schedule 3 of the Network 
Infrastructure Assets Transfer 
Agreement. 

The number of Shares to be 
issued in respect of any of the 
assets listed above is subject to 
adjustment in accordance with 
clause 6.4 and 6.5 of the Network 
Infrastructure Assets Transfer 
Agreement. 

3.  New Communal Layer 
2 Infrastructure 

Funding for the build 
and acquisition by the 
Company of New 
Communal Layer 2 
Infrastructure in 
accordance with the 
Network Infrastructure 
Project Agreement.  

The Partner The maximum amount of 
funding to be provided by 
the Partner in respect of 
the build and acquisition 
by the Company of New 
Communal Layer 2 
Infrastructure is CPPPL2 
multiplied by NPassed for 
the entire Coverage Area.   

B Shares or, if 
required under 
clause 6.4(a), 
Senior Notes or 
Convertible Notes. 

$1.00 per 
Share  in 
respect of B 
Shares subject 
to an 
adjustment for 
movements in 
PPI in 
accordance 
with clause 9 
or $1.00 per 

Unless otherwise stated in this 
Schedule, the maximum number of 
B Shares and Notes to be issued 
to the Partner upon delivery of the 
New Communal Layer 2 
Infrastructure for the relevant 
Network Stage in accordance with 
the Network Infrastructure Project 
Agreement is that number of B 
Shares and Notes having an 
aggregate issue price equal to 
CPPPL2 multiplied by the actual 

In accordance with the 
Network Deployment Plan 
(in particular, satisfaction of 
the relevant Payment 
Milestones) and the Network 
Infrastructure Project 
Agreement. 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

 
Note.  number of Premises Passed in that 

Network Stage. 

4.  New End User-
Specific 
Infrastructure 

Funding the build and 
acquisition of End 
User-Specific 
Infrastructure in 
accordance with the 
Network Infrastructure 
Project Agreement. 

The Partner The maximum amount of 
funding to be provided by 
the Partner in respect of 
New End User-Specific 
Infrastructure will be

(a) the actual cost to the 
Partner of building 
the New End User-
Specific 
Infrastructure; and 

(b) sum of CPPC and 
CPPCL2, multiplied 
by the number of 
Premises ultimately 
Connected through 
the relevant End 
User-Specific 
Infrastructure. 

B Shares or, if 
required under 
clause 6.4(a), 
Senior Notes or 
Convertible Notes. 

$1.00 per 
Share subject 
to an 
adjustment for 
movement in 
PPI in 
accordance 
with clause 9 
or $1.00 per 
Note.  

In respect of New End User-
Specific Infrastructure being 
acquired, that number of B Shares 
and Notes equal to  

(a) the actual cost to the Partner 
of building the relevant End 
User-Specific Infrastructure; 
and 

(b) the sum of CPPC and 
CPPCL2, multiplied by the 
number of Premises 
Connected through the 
relevant End-User Specific 
Infrastructure being acquired, 

divided by the current issue price 
of the B Shares or issue price of 
the Notes (as applicable). 

In accordance with the 
Network Deployment Plan 
(in particular, satisfaction of 
the relevant Payment 
Milestones) and the Network 
Infrastructure Project 
Agreement. 

 

5.  Multi-Dwelling Unit 
Infrastructure and 
Multi-Business Unit 
Infrastructure 

Funding the acquisition 
by the Company of 
Multi-Dwelling Unit 

The Partner  Unless otherwise stated 
in this Schedule, the 
maximum amount of 
funding to be provided by 
the Partner in respect of 
Multi-Dwelling Unit 
Infrastructure and Multi-
Business Unit 

B Shares or, if 
required under 
clause 6.4(a), 
Senior Notes or 
Convertible Notes.  

$1.00 per 
Share subject 
to an 
adjustment for 
movements in 
PPI in 
accordance 
with clause 9 

The number of B Shares and 
Notes to be issued to the Partner 
in relation to the acquisition of the 
Multi-Dwelling Unit Infrastructure 
and Multi-Business Unit 
Infrastructure will be that number 
of B Shares and Notes equal to the 

In accordance with the 
Network Deployment Plan 
(in particular, satisfaction of 
the relevant Payment 
Milestones) and the Network 
Infrastructure Project 
Agreement. 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

Infrastructure and Multi-
Business Unit 
Infrastructure in 
accordance with the 
Network Infrastructure 
Project Agreement. 

 

Infrastructure will be up to 

(a) the actual cost to the 
Partner of building 
the relevant Multi-
Dwelling Unit 
Infrastructure and 
Multi-Business Unit 
Infrastructure; and  

(b) CPPCMD, multiplied 
by the number of 
individual residences 
or commercial 
tenancies in all the 
Multi-Dwelling Units 
and Multi-Business 
Units ultimately 
Connected to the 
Network by that 
Infrastructure. 

or $1.00 per 
Note.   

 

lesser of: 

(a) the actual cost to the Partner 
of building the relevant Multi-
Dwelling Unit Infrastructure 
and Multi-Business Unit 
Infrastructure being acquired; 
and  

(b) CPPCMD multiplied by the 
number of individual 
residences or commercial 
tenancies in the relevant Multi-
Dwelling Units and Multi-
Business Units Connected by 
the relevant Multi-Dwelling 
Unit Infrastructure and the 
Multi-Business Unit 
Infrastructure,  

divided by the current issue price 
of the B Shares or the issue price 
of the Notes (as applicable).   

 

 

6.  Establishment Costs 

Funding the amount of 
any Establishment 
Costs set out in the 
relevant Business Plan. 

The Partner No maximum amount.   B Shares or, if 
required under 
clause 6.4(b), 
Senior Notes or 
Convertible Notes. 

$1.00 per 
Share subject 
to an 
adjustment for 
movements in 
PPI in 
accordance 
with clause 9 
or $1.00 per 

The number of B Shares to be 
issued to the Partner in relation to 
any Establishment Costs specified 
in the relevant Business Plan 
funded by the Partner to the 
Company, will be equal to the 
amount of such Establishment 
Costs divided by the current issue 
price for the B Shares. 

Except as set out below, 
such funding will be 
provided by the Partner in 
accordance with the relevant 
Business Plan. 

The Board will require the 
Partner to fund a specified 
portion of the Establishment 
Costs set out in the relevant 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

Note 

 

However, if in any Financial Year, 
the amount of the Establishment 
Costs exceeds those specified in 
the relevant Business Plan, the 
Partner will only be issued on 
additional B Share in consideration 
for the aggregate amount of such 
funding. 

Business Plan prior to such 
costs being incurred to 
ensure that the Company 
has sufficient funding to pay 
all Establishment costs as 
and when such costs are 
due and payable. 

The relevant number of B 
Shares will be issued to the 
Partner at the time such 
funding is provided. 

7.  Additional Capital 

Funding any required 
additional equity capital 
for working capital 
and/or expansion 
capital as set out in the 
relevant Business Plan 
and (subject to the next 
sentence) any 
additional equity capital 
required to fund 
operational losses. The 
Partner is not required 
to provide equity capital 
to fund operational 
losses unless a 
reasonable and prudent 
board of a company 
holding in another 
company the 

The Partner No maximum amount.   B Shares or, if 
required under 
clause 6.4(b), 
Senior Notes or 
Convertible Notes.  

$1.00 per 
Share subject 
to an 
adjustment for 
movements in 
PPI in 
accordance 
with clause 9 
or $1.00 per 
Note 

 

The number of B Shares or Notes 
to be issued to the Partner in 
relation to any additional equity 
capital or subscription under the 
Partner Note Facility provided by 
the Partner to the Company in 
accordance with the Business Plan 
for the relevant Financial Year, will 
be equal to one B Share for each 
$1.00 of additional equity capital or 
subscription provided by the 
Partner divided by the current 
issue price for the B Shares or the 
Notes (as applicable). 

However, if in any Financial Year, 
the Partner is required to provide 
additional equity capital to cover 
any costs incurred by the 
Company which were not provided 
for in the Business Plan for that 

Such funding will (subject to 
clause 7.1(c)) be provided 
by the Partner in 
accordance with the relevant 
Business Plan. 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

percentage 
shareholding which the 
Partner holds in the 
Company (and having 
the same contractual 
rights and obligations in 
relation to that other 
company as the 
Partner has in relation 
to the Company 
pursuant to this 
Agreement) would 
approve an equivalent 
capital contribution to 
that other company. 

Financial Year, the Partner will 
only be issued one additional B 
Share or Note in consideration for 
the aggregate amount of such 
funding. 

8.  Inter-Candidate Area 
Backhaul 

Funding for the build 
and acquisition by the 
Company of Inter-
Candidate Area 
Backhaul in 
accordance with the 
Network Infrastructure 
Project Agreement.  

The Partner The maximum amount of 
funding to be provided by 
the Partner in respect of 
the build and acquisition 
by the Company of Inter-
Candidate Area Backhaul 
will be the lesser of: 

(a) the actual cost to the 
Partner of building 
the Inter-Candidate 
Area Backhaul; and 

(b) the Inter-Candidate 
Area Backhaul 
Funding Cap. 

B Shares or, if 
required under 
clause 6.4(a), 
Senior Notes or 
Convertible Notes. 

$1.00 per 
Share in 
respect of B 
Shares subject 
to an 
adjustment for 
movements in 
PPI in 
accordance 
with clause 9 
or $1.00 per 
Note.  

Unless otherwise stated in this 
Schedule, the maximum number of 
B Shares and Notes to be issued 
to the Partner upon delivery of the 
Inter-Candidate Area Backhaul for 
the relevant Network Stage in 
accordance with the Network 
Infrastructure Project Agreement is 
that number of B Shares and 
Notes having an aggregate issue 
price equal to the actual costs of 
building the Inter-Candidate Area 
Backhaul in that Network Stage 
incurred by the Contractor. 

For the avoidance of doubt, no 
Shares or Notes will be issued to 
the Partner in relation to any 

In accordance with the 
Network Deployment Plan 
(in particular, satisfaction of 
the relevant Payment 
Milestones) and the Network 
Infrastructure Project 
Agreement. 
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 Nature of Transaction Shareholder(s) 
responsible for 
providing 
funding 

Maximum amount of 
funding to be provided 
by relevant 
Shareholder(s) 

Type of securities 
to be issued  

Issue price 
for securities  

Number of securities to be 
issued to those Shareholder(s) 

Timing for provision of 
Funding  

 
funding the Partner provides in 
relation to cost over-runs as 
provided for in clause 7.2. 

9.  Funding for buy back 
of A Shares 

If elected by the 
Partner, funding the 
amount required for the 
LFC to buy back A 
Shares from CFH in 
accordance with clause 
8 of this Agreement. 

The Partner The maximum amount 
of funding to be 
provided by the Partner 
under the Partner Note 
Facility for the buy back 
of A Shares is CPPPC 
multiplied by NPassed for 
the entire Coverage 
Area less NPassed for the 
Existing Communal 
Infrastructure identified 
in Annexure 1 of 
Schedule 6 of the 
Network Infrastructure 
Project Agreement.  

A Shares or, if 
required under 
clause 6.4(b), 
Senior Notes or 
Convertible Notes.  

$1.00 per 
Share or $1.00 
per Note 

The number of A Shares or Notes 
to be issued to the Partner in 
relation to any funding for the buy 
back of A Shares will be equal to 
the amount of such funding divided 
by the issue price for the A Share 
or Note. 

 

Such funding will be 
provided by the Partner in 
accordance with clause 8 of 
this Agreement.   
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Schedule 3: Reserved Matters 

Securities Except where such action is expressly permitted or provided for under this 
Agreement, the Network Infrastructure Project Agreement or the Network 
Infrastructure Assets Transfer Agreement (in which case the relevant 
provisions of those agreements will prevail): 

(a) the issue, agreement to issue, grant or creation by the Company of 
any security; 

(b) the acquisition, disposal, repurchase, buy back, redemption, 
conversion or cancellation of any security of the Company;  

(c) any increase, reduction, consolidation, subdivision or cancellation 
of, or variation of the rights attaching to any class of shares in the 
Company; and 

(d) the cancellation of any uncalled amount of share capital of the 
Company. 

Constitution The amendment, revocation or replacement of the Constitution. 

Major Transactions The Company’s entry into any major transaction as defined in section 129 
of the Companies Act 1993. 

Business Plan Approval each year of the business plan of the Company and any material 
amendments to a previously approved Business Plan. 

Business The entry into by the Company of, or amendment to, any contract, 
commitment or transaction: 

(a) Outside ordinary course 

which is outside the ordinary course of its business; or 

(b) Outside Business Plan 

which is not included in the Business Plan and, under which the 
consideration payable by any party or the value of which is 
otherwise more than the amount being of the net tangible 
assets of the Company at the time of entry into such amendment, 
contract, commitment or transaction. 

Senior Management The appointment, removal or replacement and remuneration (including an 
increase or decrease in remuneration) of the members of the senior 
management team of the Company, being the Chief Executive Officer and 
all persons who report to the Chief Executive Officer, including the Chief 
Financial Officer, Chief Technology Officer, Chief Marketing Officer and 
the Chief Operating Officer or persons holding equivalent positions.  
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Security Interests The entry into by the Company of, or amendment to, any: 

(a) contract, commitment or transaction creating any mortgage, charge, 
pledge or other security interest over any material asset or material 
undertaking of the Company; or 

 (b) guarantee, letter of comfort or performance bond under which the 
maximum liability of the Company to any party or the value of which 
is more than a specified threshold,  

that is not included in the Business Plan. 

Financial Assistance The provision of any loans or other financial assistance to any 
Shareholder or any related party of a Shareholder or any variation of the 
terms of any loans or other financial assistance previously provided to any 
Shareholder or any related party of a Shareholder. 

Variation of 
Reserved Matters 

Varying the list of Reserved Matters in this Schedule. 
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Schedule 4: Form of Accession Deed 

This Deed is made on  

between (1) [                   ] (the New Shareholder) 

and (2) Crown Fibre Holdings Limited (CFH) 

and (3) Enable Networks Limited (the Company) 

and (4) Christchurch City Networks Limited (the Partner) 

and (4) Christchurch City Holdings Limited (the Guarantor) 

(Parties (2), (3), (4) and (5), together the Existing Parties) 

Introduction 

A. CFH, the Company, the Partner and the Guarantor entered into a Shareholders’ Agreement 
dated [                   ] relating to the Company (the Shareholders’ Agreement). 

B. The New Shareholder has become entitled to [a transfer] OR [the issue] of [number] 
Shares in the capital of the Company. 

C. It is a term of the Shareholders’ Agreement that no [transfer] OR [issue] of Shares in the 
Company may be effected to a person who is not already a party to the Shareholders’ 
Agreement unless the person has first entered into a deed in the form of this Deed. 

It is agreed 

1. The New Shareholder covenants with each of the Existing Parties that, with effect from the 
date of this Deed, the New Shareholder is bound by and is to observe and perform every 
provision of the Shareholders’ Agreement (as modified by the provisions of this Deed) [by 
which [outgoing party] was bound] in every way as if the New Shareholder was a party to the 
Shareholders’ Agreement (as modified by the provisions of this Deed). 

2. [Note: Include any specific terms on which the New Shareholder has been permitted 
to acquire Shares and any resulting changes to the Shareholders’ Agreement (e.g., as 
to the right of each party to appoint and remove directors) that the parties have 
agreed.] 

3. Unless otherwise defined in this Deed, terms defined or construed in the Shareholders’ 
Agreement will have the same meanings and constructions when used in this Deed. 

4. This Deed shall be governed by and construed in accordance with New Zealand law.  

Execution 

Executed and delivered as a deed 

[Execution clauses to be included] 

 



 

PUBLIC VERSION 

Shareholders' Agreement Enable Networks Limited 102

Schedule 5:  Warranties 

1. Due authorisation 

The relevant party: 

(a) Authorisation 

has obtained all necessary authorisations for the execution, delivery and performance 
by that party of this Agreement in accordance with its terms;  

(b) Powers and capacity 

has full power to and capacity to own its own assets and enter into and perform its 
obligations under this Agreement, and when executed, this Agreement will constitute 
the legal and binding obligations of the party, enforceable against it in accordance with 
its terms except as such enforceability may be limited by equitable principles or by 
bankruptcy, insolvency, liquidation or other laws relating to creditors’ rights; and 

(c) Incorporation 

is validly incorporated, organised and subsisting in accordance with the laws of its 
place of incorporation. 

2. Compliance 

The execution, delivery and performance by the party of this Agreement: 

(a) complies with the relevant party’s constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in default 
under any agreement or arrangement, by which the relevant party is bound and which 
would prevent the relevant party from entering into or performing its obligations under 
this Agreement. 

3. Insolvency Event 

None of the events referred to in any of paragraphs (a) to (e) inclusive of the definition of 
Insolvency Event has occurred in relation to the relevant party. 

4. Government Authority 

To the best of the relevant party’s knowledge, no consent or approval by, notice to or 
registration with any Government Authority, is required on the part of that party in connection 
with the execution and delivery of this Agreement or the transactions contemplated by this 
Agreement. 
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Schedule 6:  Guarantor’s Warranties 

1. Due authorisation 

The Guarantor: 

(a) Authorisation 

has obtained all necessary authorisations for the execution, delivery and performance 
by the Guarantor of this Agreement in accordance with its terms;  

(b) Powers and capacity 

has full power to and capacity to own its own assets and enter into and perform its 
obligations under this Agreement, and when executed, this Agreement will constitute 
the legal and binding obligations of the Guarantor, enforceable against it in 
accordance with its terms except as such enforceability may be limited by equitable 
principles or by bankruptcy, insolvency, liquidation or other laws relating to creditors’ 
rights; and 

(c) Incorporation 

is validly incorporated, organised and subsisting in accordance with the laws of its 
place of incorporation. 

2. Compliance 

The execution, delivery and performance by the Guarantor of this Agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in default 
under any agreement or arrangement, by which it is bound and which would prevent it 
from entering into or performing its obligations under this Agreement. 

3. No trust 

The Guarantor enters into and performs this Agreement on its own account and not as 
trustee for or nominee of any other person. 

4. Insolvency Event 

None of the events referred to in any of paragraphs (a) to (e) inclusive of the definition of 
Insolvency Event has occurred in relation to the Guarantor. 

5. Government Authority 

To the best of the Guarantor’s knowledge, no consent or approval by, notice to or 
registration with any Government Authority, is required on the part of the Guarantor in 
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connection with the execution and delivery of this Agreement or the transactions 
contemplated by this Agreement. 

6. Litigation 

There are no: 

(a) proceedings that are pending or, to the knowledge of the Guarantor, threatened, and, 
to the knowledge of the Guarantor, claims or investigations; or 

(b) outstanding judgments, 

in each case against or directly involving the Guarantor or any of its assets, as to which there 
is a reasonable possibility of adverse determination and, if so determined, would be 
reasonably expected to affect the ability of the Guarantor to enter into and perform its 
obligations under this Agreement. 
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Schedule 7:  Partner Note Facility 

[NOTE:   The entire contents of this Schedule have been redacted] 
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Schedule 8:  Management Agreement 

1. Required provisions 

1.1 The parties agree that the Management Agreement will be put in place as soon as possible 
following the date of this Agreement and must be on arm’s length industry terms (in 
particular, in relation to pricing) and include provisions dealing with: 

(a) the term of the Management Agreement,

(b) the pricing mechanism for all services to be provided by the Partner to the Company, 
including mechanisms for the review of such pricing which shall be on a cost plus 
margin basis; 

(c) the reporting obligations of the Manager, including the scope, timing and frequency of 
reports; 

(d) the right of CFH and the Company to review the Partner’s performance under the 
Management Agreement on a 

(e) in the event of non-performance by the Partner, the ability to require the partner to 
implement a Remedial Plan; 

(f) in the event of continued non-performance by the Partner or failing to address the 
performance issue, the ability of the Company to retender the Management 
Agreement (which the Partner may participate in as one of the tenderers); 

(g) CFH and the Company having audit rights in relation to the Partner for the purposes of 
verifying fees and other amounts paid or payable by the Company under the 
Management Agreement; 

(h) the right for CFH and the Company to claim a refund to the Company of any fees and 
other amounts paid under the Management Agreement which are shown to be in 
excess of the agreed pricing mechanism;  

(i) the right for the Company to offset any refund to the Company, claimed under sub-
clause 5.6(g) above, against any payments due to be paid by the Company to the 
Partner under the Network Infrastructure Project Agreement;  

(j) the termination of the Management Agreement if the Partner ceases to be a 
Shareholder;  

(k) that the Management Agreement is for the benefit of, and is directly enforceable by, 
CFH under the Contracts (Privity) Act 1982; and 

(l) while CFH is a Shareholder, CFH having the right to enforce the Company’s rights 
under the Management Agreement if the Company does not take action to enforce 
such rights for any reason. 

1.2  

(a) The Management Agreement shall also incorporate the ability of the Board 
after the date of this Agreement (and annually thereafter) to undertake a full review of 
whether the Management Agreement continues to provide the optimal way for the 
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Company to be managed or whether some or all of the Management Services should 
be in-sourced by the Company by the employment (or engagement) of appropriate 
personnel. 

(b) In the event the Board determines that some or all of the Management Services are 
better in-sourced, the relevant Management Service will no longer form part of the 
Management Agreement once a suitable employee or contractor has been employed 
or engaged by the Company and an appropriate transition process has been 
implemented. 

1.3 The terms of the Management Agreement (and any subsequent amendments) must be 
approved by CFH prior to the Company entering into the Management Agreement (or any 
subsequent amendments). 

2. Scope 

2.1 The parties agree that the Management Agreement will require the Partner to provide a 
range of services (Management Services) to the Company and over the term of the 
Management Agreement those Management Services will transition from the Partner to the 
Company.   

2.2 As at the date of this Agreement, the expected Management Services are set out in the table 
below:  

Scope of Management Services 

Back office services 

Management support services 

Company secretarial services 

Contract management services 

Financial and accounting services 

Technology support services 

Premises 

Marketing/sales services 

ServCo support services 

 

2.3 It is intended that the Company will: 

(a) immediately after date of this Agreement commence a recruitment process for the 
Chief Executive Officer or General Manager of the Company (the parties acting 
reasonably shall agree whether the role should be that of Chief Executive or General 
Manager); 

(b) over time employ additional members of the senior management team of the 
Company, including a Chief Financial Officer, Chief Technology Officer, Chief 
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Marketing Officer and Chief Operating Officer, or persons holding equivalent positions; 
and 

(c) employ other personnel required to support the Chief Executive and other members of 
the senior management team or otherwise required to further the objectives of the 
Company. 

The Board will, subject to clause 5.4 of the Agreement and to the review process referred to 
in clause 1.2, determine the persons to be appointed to such roles and the timing for such 
appointment. 

 

PUBLIC VERSION 

 109

Annexure A:  Initial Business Plan 

[NOTE:   The entire contents of this Annexure have been redacted] 
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Annexure B:  Business Plan Template Form 

1. Executive Summary 

Include a description of the ownership structure of the Company and the Company’s role in relation to 
the New Zealand Government’s UFB initiative. 

2. Market 

2.1. Customer Dynamics 

Explain the environment of the target customers: 

2.1.1. Income levels 

2.1.2. Population and growth 

2.1.3. Segments – residential/commercial/retail etc 

2.1.4. Existing digital penetration and trends 

2.2. Geographic Dynamics 

2.2.1. Geographical layout of the area 

2.2.2. Population density 

2.2.3. Expected developments 

2.3. Competitor (Substitution) Position 

2.3.1. Existing providers 

2.3.2. Existing technology availability 

2.3.3. Expected charges 

2.4. Business Model/Market Entry 

2.4.1. Pricing relative to substitutions 

2.4.2. Positioning of the services relative to competitors 

2.4.3. Promotional:  how will people know/access the service; what’s the launch plan? 

2.4.4. Demand and Take up - Explain: 

2.4.4.1.  Assumptions; and 

2.4.4.2.  Forecasts. 
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2.5 Partner Network 

Who will the provider partner with to deliver the product? 

3. People 

 

Outline key people involved in the venture: 

3.1. Governance 

3.2. Executive 

3.3. Management 

3.4. Operational 

4. SWOT 

Swot analysis of the venture based on the earlier sections with realistic gaps identified. 

5. Financials 

 

5.1. Detailed financial models with supporting assumptions, including all funding assumptions. 

5.2. Valuation of Company: 

5.2.1. Discount rate; 

5.2.2. IRRs; and 

5.2.3. Sensitivity analysis. 

6. Project Plan 

Overview of the key activities and project plan. 

7. Risk Assessment & Mitigation 

Overview of the key risks and mitigation strategies (including contingency plans if take up is 
poor). 
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Annexure C:  Agreed Pricing Table 

Note: a public version of Annexure C: Services and Pricing Annexure is available from the website of 
CFH  

http://www.crownfibre.govt.nz/media/14214/northpower%20enable%20ufb%20price%20book%20sum
mary%20%2815%20july%202011%29.pdf 
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Annexure D:  Constitution 

Note: the Company’s Constitution is available from the Companies Office website at: 

http://www.business.govt.nz/companies/app/ui/pages/companies/3406812/documents
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Annexure E:  Form of Performance Bond 

[NOTE:   The entire contents of this Annexure have been redacted] 
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Annexure F:  Coverage Area 

Christchurch Coverage Area 
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Rangiora Coverage Area 
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Rolleston Coverage Area 
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Annexure G:  Deed of Undertaking 

Note: a copy of the final executed Deed of Undertaking is available from the website of the Company 
at:  

http://www.enablenetworks.co.nz/about-us/our-company/ 
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Annexure H:  Deed Poll 

[NOTE: The entire contents of this Annexure have been redacted as the provisions have  
been superseded in full by the Deed of Undertaking and the amendments to the 
Telecommunications Act 2001 enacted on 30 June 2011] 
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Annexure I:  ServCo Business Plan 

[NOTE:   The entire contents of this Annexure have been redacted] 

 




